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AGENCIES: U.S. Army Corps of Engineers, Department of the Army, Department of Defense

and Environmental Protection Agency (EPA)

ACTION: Final rule.

SUMMARY: The Environmental Protection Agency (EPA) and the D&partment of the
Army (Army) are publishing a final rule defining the scope of waters protected under the Clean
Water Act(CWA or the Ac), in light of thestatute, scien¢&upreme Courdecisionsn U.S.v.

Riverside Bayviewlomes Solid Waste Agency of Northern Cook County.S. Army Corps of
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Engineers (SWANCCandRapanoss. United States (Rapangs) and t hexpeegcenci es 0
and technical expertis&his final rule reflect€onsideration ofhe extensive public comments

received on the proposed rule. Therule eiiiurepr ot ecti on for the nati ol
aguatic resources, and increase CWA program predictability and consistesiayfing the

scope of nAwaters of the United Stateso protec

DATES: This rule is effective ond0 days aftefFeceralRegister publication In accordance
with 40 CFR part 23, this regulation shall be considered issued for purposes of judicial review at

1 p.m. Eastern time otNSERT DATE 2 WEEKSAFTER PUBLICATION IN THE FR,.

FOR FURTHER INFORMATION CONTACT : Ms. Donna Downing, Office of Water

(4502 T), Environmental Protection Agency, 1200 Pennsylvania Avenue, NW, Washington, DC
20460; telephone number 2@bB6 2428; email addressCWAwaters@epa.gowls. Stacey

Jensen, Regulatory Community of Practice (CHQ®I R), U.S. Army Corps of Engineers, 441

G Street, NW, Washington, DC 20314; telephone numbér78125856; email address:

USACE_CWA_Rule@usace.army.mil

SUPPLEMENTARY INFORMATION:
Thisfinal rule does nogstablish anyegulatoryrequirements Insteadit is a definitional
ruethatc | ari fi es the scope of dAwaters of the Unit
(CWA), Supreme Court precedent, and science. Programs established by the CWAtlseich as
section 402 National PollantDischarge Elinmation System (NPDES) permit progratine

section 404 permit program for discharge of dredged or fill materiakhasgction 311 oil spill
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prevention andesponserograms, alfely on the definitonofi wat er s of t he Unite
Entities currentl are, and will continue to be, regulated under these prograns tiv@tt
Awat ers of t toen pdlutiontared destBictiant e s 0
State, tribal, and local governments have sdelined and longstanding relationships
with the Federal governmeimtimplementing CWA programs and these relationships are not
altered by the final rule. Forsix states and thd.S.Virgin Islands have been authoriziey
EPAto administer the NPDEfrogram under section 402, atweb statedave been authorized
by theEPAto administer the section 404 program. All statesfany tribes have developed
water quality standards under the CWA for waters within their boundakiésderal advisory
committee has recently been announced to assist states in identifying thefseatess
assumable under the section 404 program.
The scope of jurisdiction in this rule is narrower than that under thenexistyulation
Fewer waterswillbel e f i ned as fAwat e mumderthé rule thae undenthet ed St at
existing regulatios, in part becausthe rule puts important qualifiers on somasting
categoriesuch as tributariesin addition the ruleprovidesgreater clarity regarding which
waters are subject to CWA jurisdiction, reducingitistances in whicphermitting authorities,
including the states and tribes with authorized section 402 and 404 CWA permitting programs,

would needo make jurisdictional determinations on a eapecific basis.
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l. General Information

A. How Can | Get Copies of This Document and Related Information?

1. Docket. An official public docket for this actiohas been establishedder Docket Id.
No. EPAHQ-OW-20110880. The official public docket consists of the documspécifically
referenced in this action, any public comments received, and other information related to this
action.The official public docket also includes a Technical Support Document that provides
additional legal and scientific discussion for issues raised in this rule, and the Response to
Comments documenAlthough a part of the official docket, the public doc#teés not include
Confidential Business Information or other information whose disclosure is restricted by statute.
The official public docket is the collection of materials that is available for public viewing at the
OW Docket, EPA West, Room 3334, 1301nSutution Ave. NW, Washington, DC 20004. This
Docket Facility is open from 8:30 a.m. to 4:30 p.m., Monday through Friday, excluding legal
holidays. The OW Docket telephone number isiZB& 2426. A reasonable fee will be charged
for copies.

2. ElectronicAccessYou may access thisederal Registerdocument electronically

underFedefalRegisted 6 | i http:i/wwg.sequkations.govAn electronic version of

the public docket i <troaivpahliddacket aad corhmemnt sygtdm, EPR A 0 s

Dockets. You mawpcces€PA Dockets ahttp://www.regulations.goto view public comments,

access the index listing of the contents ef dffficial public docket, andccess those documents
in the public docket that are available elect
public docket, visit the EPA Docket Center homepage at

http://www.epa.gov/epahomeftkets.htmAlthough not all docket materials may be available
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electronically, you may still access any of the publicly available docket materials through the

Docket Facility.

B. Under What Legal Authority Is This Rule Issued?

The authority for thisule is the Federal WateoRution Control Act, 33 U.S.C1251,et

seq, including sections 301, 304, 311, 401, 402, 404 and 501.
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II. Executive Summary

In this final rulethe agencies | ar i fy the scope of HAwaters o
protectedunderthe Clean Water Act (CWApased upothe text of the statute, Supreme Court
decisions, the best available peee vi ewed science, public input,
expertise and experience in implementing the statute. This rule mthakesoces ofidentifying
waters protected under the CWA easier to understamate predictable, ancbnsistent with the
law and peereviewed sciece, while protecting the streams and wetlands that form the
foundati on of our nationds water resources.

Congress enacted the CWA Ato restore and m
bi ol ogi cal i nt egr i dectionddfa), and o cAhpleémerd stabutes thab t er s, 0
protect the navigability of waters, suchtasRivers and Harbors Ac83 U.S.C401, 403,404,
407.The CWA is the nationbs single most importa
against pollution, degradation, and destruction. To provide that protection, the Supreme Court
has consistently agreed that the geographic sdoibe € WA reaches beyond waters that are
navigable in fact.Peefreviewed science and practical experience demonstrate that upstream
waters, including headwaters and wetlarsitgificantly affectthe chemical, physical, and
biological integrity of downgseam water®y playing a crucial role in controlling sediment,
filtering pollutants, reducing flooding, providing habitat for fish and other aquatic wildlife, and

many other vital chemical, physical, and biological processes.

!The agencies use the term fiwatero and fAwater :
ditches, wetlands, ponds, lakes, oxbows, and other types of natural-onadaraquatic

systems, identifiable by the water contained in these aquatic systesntheirlcthemical,

physical, and biological indicators.h e agenci es use the terms fwat
interchangeably in this preamble.
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This final rule interpretshe CWA to cover those waters that require protection in order
to restore and maintain the chemical, physical, or biological integrity of traditional navigable
waters, interstate watemndthe territorial seas. This interpretation is based not only on legal
precedent and the best availablepeexvi ewed science, but al so on
expertise and extensive experience in implementing the CWA over the past four decades. The
rule will clarify and simplify implementation of the CWA consistent with its purposes through
clearer definitions and increased use of brigie boundaries to establish waters that are
jurisdictional by rule andimit the need for casspecificanalysis The agencies emphasize that,
while the CWA establishes permitting requirements for covered waters to ensure protection of
water quality, these requirements oafyplywith respect talischarge®f pollutansto the
covered water. In the absence afischarge of gollutant, the CWA does not impose
permitting restrictions on the use of such water.

Additionally, Congress has exempted certain dischaegestherule does not affect any
of the exemptions from CWA section 404 permitting requirements provigee WA section
404(f), including those for normal farmingnching, andilviculture activities. CWA section
404(f); 40 CFR232.3; 33 CFR323.4. This rule not only maintains current statutory exemptions,
it expands regulatory exclusions from the defini on of f#Awaters of the Uni
clear that this rule does not add any additional permitting requirements on agrictliaraule
also does nategulate shallow subsurface connections nor any type of groundwater, erosional
features, ofand use, nor doesaifect either the existing statutooy regulatory exemptions from
NPDES permitting requirements, such as for agricultural stormwater discharges and return flows
from irrigated agriculture, or the status of water transfers. CWAose402(1)(1); CWA section

402(1)(2); CWA section 502(14); 40 CFR 122.3(f); 40 CFR 122.2
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Finally, even where waters are covered by the CWA, the agencies have adopted many
streamlined regulatory requirements to simplify and expedite compliance througtetbé
measures such as general permits and standardized mitigation measures. The agencies will
continue to develop general permits and simplified procedures, particularly as they affect
crossings otoveredephemeral and intermittent tributarjaesisdictional under this ruléo ensure
that projects that offer significant social benefits, such as renewable energy development, can
proceed with the necessary environmental safeguards while minimizing permitting delays.

The jurisdictional scope ofthe CWAiI inavi gabl e waters, 0o defin
the statute as fAwaters of the United States,
waterso is used in a number of provisions of
Pollutant Dischege Elimination System (NPDES) permit program, the section 404 permit
program, the section 311 oil spill prevention and response proghamyater quality standards
and total maximum daily load prograffidMDL) under section 303, and the section 401 state
water quality certification process. However

of the United States, o0 there may be other sta

While section 311 uses the phrase fAnavigabl e
ittohavethes ame breadth as the phrase finavigabl e wa
in other sections of the CW/&Aee United States v. Texas Pipe Line 6€bl F.2d 345, 347 (10th

Cir. 1979);United States v. Ashland Oil & Transp. €804 F.2d 1317, 13225 (6th Cir. 1974).

Il n 2002, EPA revised its regulatory definitio
112 to ensure that the language of the rule was consistent with the regulatory language of other
CWA programsQil Pollution Prevention & Respse; Noni TransportationRelated Onshore &

Offshore Facilities67 FR 47042, July 17, 2002. A district court vacated the rule for failure to

comply with the Administrative Procedure Act, and reinstated the prior regulatory language.
American Petroleum Ins. Johnson541 F. Supp. 2d 165 (D. D.C. 2008). However, EPA
interprets fAnavigable waters of th-2002nited St
regul ations, and in the 2002 rule to have the
section 502(7).
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CWA program or provision. Existing regulations (lastcddii ed i n 1986) defi ne
United Stateso as traditional navigable water
interstate or foreign commerce, impoundments of waters of the United States, tributaries, the

territorial seas, and gtent wetlands. 33 CFR 328.3; 40 CFR 122.2.

However, he Supreme Court has issued three decisions that provide critical context and
guidance in determining the appropriate scope
CWA. In United Statey. Riverside Bayview Home$74 U.S. 121 (1985R(versidg, the
Court, in a unanimous opinion, deferred to th
wetl ands are fAinseparably bound upo with the
inclusim of adjacent wetlands in the regudatory d
134. The Court observed that the broad objective of the CWA to restore and maintain the

integrity of the Nationds wat eegoal éf maintamingp or at e

and i mproving water quality ¢é. Protection of
demanded broad feder al authority to control p
and it is essential that discharge of pollutantslent r ol | ed at the source. 6

3 For example, the CWA section 402 (33 U.S.C. § 1342) program regulates discharges of

poll utants from Apoint sourceso to Awaters of
jurisdictional waters directly or indirectly. The plurality opiniorRapanosn ot ed t hat @At he
no reason to suppose that our construction today significantly affects the enforcement of §1342. .

: The Act does not f odirécilytb ndvipable waterd flomtanyo n o f
point sour ce,dtonofiahy pollagantorra vit pabloadwat ers. 60 54°
“There are numerous regulations that wutilize t
each is codified consistent with its place in a particular section of the Code of Federal

Reguations. For simplicity, throughout the preamble the agencies refer to the rule as organized

into (a), (b), (c) provisions and intend the reference to encompass the appropriate cites in each
section of the Code of Federal Regulations. For example, ameéeto (a)(1) is a reference to

al |l instances in the CFR i dAalmwaterdwhicghdre as subj ec
currently used, were used in the past, or may be susceptible to use in interstate or foreign

commerce, including all waters whielne subject to the ebb and flow of the tide
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views, Congress chose to def i rdeat13%38 (Citwmpat er s co
Senate Repoitlo. 92-414, p. 77 (1972)

In Solid Waste Agency of Northern Cook County.S. Army Corps dEngineers 531
U.S. 159 (2001)WANCGE , t he Supreme Court henawgabtehat t he
intrastate ponds by migratory birds was not by itself a sufficient basis for the exercise of federal
regulatory authority under the CWA. Although B&/ANCGlecision did not call into question
earlier decisions upholding the CWAOGs coverag
traditional navigable waters, it created uncertainty with regard to the jurisdiction of other waters
and wetlands that, in amy instances, may play an important role in protecting the integrity of the
nat i on 6 Bhe mwaotityapision irSEWANCdntroduced the concept that it was a
Asigni fithat hekaoasmed d QWA judsdiationtodeswaters thader n g
not navigable in fact.

Five years later, iRapanos/. United States547 U.S. 715 (2006 Rapanos, all
Members of the Court agreed that the term Awa
waters that are not navigable in the traditional sehse. addi ti on, Justice Ken
indicatedt hat the <critical f ac trageiswhethedawaterrhasiani ng t |
Asignificant nexuso to downstr earrisgimpar@ntt i onal
to protectinghe chemical, physical, or biological integrity of the navigable water, referring back
to the CourSIWANEC de diussita rc ei rK e n nRaghyostateddhatmoc ur r e n ¢
constitute a Awater of the United Stateso cov
a O0significant nexusb6 to waters that are or w
ma d dd. at 759Kennedy, J., concurring in the judgmefaiting SWANC(C531 U.S. at 167,

172). Justice Kennedy concluded that wetlands possess the requisite significant nexus if the
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wetl ands fneither alone or i rnllancdoimilieiregiant i on wi t h
significantly affect the chemical, physical, and biological integrity of other covered waters more
readily under stbddWS. aa880.6 navi gabl e. 60

I n this rule, the agencies intaresetf ohetls
CWA using the goals, objectives, and policies of the statute, the Supreme Court case law, the
relevant and avail able science, and the agenc
support. In particular, the agencies looked to the objectvof t he CWA fito resto
the chemical, physical, and biological i ntegr
consensus on the strength of the effects of upstream tributaries and adjacent waters, including
wetlands, on downstream tridnal navigable waters, interstate waters, and the territorial
seas.Animportante | e ment of the agenciesd interpretatdi
standard.This significant nexus standard was first informed by the ecological and hydrological
connections the Supreme Court note®iverside Bayvieywdeveloped and established by the
Supreme CourtiSWANCCand further refined i Rapados.$hei ce Ke
agencies also utilized the plurality standar@®apanody establishindpoundaries on the scope
of Awaters of the United Stateso and in suppo
of t he Un iTheardlysiS tisad bg the agencies has been supported by all nine of the

United States Courts of Appeals thav@&onsidered the issue.

The agencieassess he signi ficance of the nexus in t
Arestore and maintain the chemical, physical,
When the effects are speculative or imsubstan

The science demonstrates ttia protection of upstream wateés<ritical to maintaining the

integrity of the downstream waters. The upstream watergified in the rules jurisdictional
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function as integral parts of the aquatic environmerd,ifthese waters are polluted or
destroyedthere is a significant effect downstream.

.In response to thBupreme Courbpinions, the agencies issued guidance in 2003-(post
SWANCG( and 2008 (posRapanoy However, these two guidance documelnisnotprovide
the public or agency staff with the kind of information needed to ensure timely, consistent, and
predictable jurisdictional determinationklany waters are currently subject to capecific
jurisdictional analysiantonedeti®ed méxieswwbet aed
resource intensive process can result in inconsistent interpretation of CWA jurisdiction and
perpetuate ambiguity over where the CWA applies. As a result of the ambiguity that exists
under current regulations and praetfollowing these recent decisiorémostall waters and
wetlands across the country theoretically could be subject to @pasiic jurisdictional
determination

Members of Congress, developers, farmers, state and local governments, energy
companiesand many others requested new regulations to make the process of identifying waters
protected under the CWA clearer, simpler, and fa€tér.i ef Justi ce Robertséo
Rapanosiunderscores thienportanceof this rulemaking effort.In this final rule, the agencies are

responding to those requests from acrbesbuntry tanake the process adentifying waters

1

SChief Justice R®Rbppmoesmphaencedr ehae fiha]ger

rulemaking authority under a statute such as the Clean Water Act are afforded generous leeway

by the courts in interpreting Id&aés8 €hiecht ut e t he

Justice Roberts madecldah at , i f the agencies had undertak

and the EPA would have enjoyed plenty of room to operate in develemmngnotion of an

outer bound to t heldr(Bnphadisinofigindlbhei r aut hority. o
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protected under the CWA easier to understamade predictable, anghore consistent with the
law and peereviewed sciece.

The agencies proposed a rule clarifying the scope of waters of the United States in April,
2014, and solicited comments for over 200 daksis final rule reflects the over 1 million public
comments on the proposal, the substantial majority of wdupiported the proposed rule, as well
as input provided through the agenciesd exten
400 meetings nationwide with states, small businesses, farmers, academics, miners, energy
companies, counties, municipalitjesvironmental organizations, other federal agencies, and
many othersThe agencies sought comment on a number of approaches to specific jurisdictional
guestions, and many of these commenters and stakeholders urged EPA to improve upon the
April 2014 propaal, by providing more bright lineoundarieandsimplifying definitions that
identify waters that are protected under the CWA, all for the purpose of minimizing delays and
costs, making protection of clean water more effective, and improving predigtahit
consistency for landowners and regulated entities.

The agenciesd interpretat i omnguidedbythetbest CWAG s
available peereviewed science particulaty as that science informs theterminationgs to
which waters have a fAsignificant nexuerdo with
the territorial seas.

The relevant science on the relationship and downstream effects of waters has advanced
considerably in recent yearsA comprehasive reporpreparebytheEP A6 s Of fi ce of

and Developmerg nt i t 1l ed AConnectivity of Streams and
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Review and Synt hesi s°®(uefeafterthe Scidrce Repott)isyinthesizegtiiei d e n
peerreviewed sciece.
The Science Report provides much of the technical basisifoule. The Science
Report is based on a review of more than 1 28€reviewedp u bl i cat i ons. EPAOGS
Advisory Board (SAB) conducted a comprehensive technical review of thec8dreport and
reviewed the adequacy of the scientific and technical basis of the proposed rule. The Science
Report and the SAB review confirmed that:
1 Waters are connected in myriad ways, including physical connections and the hydrologic
cycle however, onnections occur on a continuum or gradient from highly connected to
highly isolated.
1 These variations in the degree of connectivity are a critical consideration to the ecological
integrity and sustainability of downstream waters.
1 The critical contributiorof upstream waters to the chemical, physical, and biological
integrity of downstream waters results from the accumulative contribution of similar

waters in the same watershed and in the context of their fuscbosidered over time

The Science Repoand the SAB review also confirmed that:
9 Tributary streams, including perennial, intermittent, and ephemeral streams, are
chemically, physically, and biologically connectedltwnstream wateysnd influence

the integrity ofdownstream waters

6 U.S. Environmental Ptection AgencyConnectivity of Streams and Wetlands to Downstream
Waters: A Review and Synthesis of the Scientific Evid&imta Report), EPA/600/R4/475F,
(Washington, D.C.: U.S. Environmental Protection Ageii2915)) http://www.epa.gov/ncea
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1 Wetlands ad open waters in floodplains and riparian areas are chemically, physically,
and biologically connected witthownstreanwatersand influence the ecological integrity
of suchwaters

1 Non-floodplain wetlands and open waters provide many functions that benefit
downstream wateguality and ecological integrity, but their effectsdownstream

watersaredifficult to assess based solely on the available science.

Although these conclusiomsl ay a cri ti cal role in informi
of the CWAOGs scope, the ag eeaeewminengwhichwaterehayer et i v
a fAsi gni fiiregairesscienife andoslioy judgmentas well asegal interpretatio.
The science demonstrates that waters fall along a gradiehewofical physical, and biological
connection taraditionalnavi gabl e waters, and it is the age
that gradient to drawnes of jurisdiction under the CWAIn making this determination, the
agencies must rely, not only on the science, but also on their technical expertise and practical
experigce in implementing the CWA durirggperiod of over 40 years. In addition, the agencies
are guided, in part, by ¢hcompelling need for clearenore consistenand easily
implementable standards to govern administration of the Act, including bright&olimelaries

where feasible and appropriate.

Major Rule Provisions

I n this final rul es whhethgeWoi ¢ ®edd St ian e sow

categories of jurisdictional waters. The rule maintains existing exclusions for certain categories
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of waters, and adds additional categorical exclusions that are regularly applied in practice. The
rule reflectsh e agenci esod6 goal of providing simpler,
identifying the geographic scope of the CWA. The ralmognizegurisdictionfor three basic
categories: waters that are jurisdictional in all instances, waters tretcdumeed from
jurisdiction and anarrowcategory of waters subject to caggecific analysiso determine
whether they are jurisdictional

Decisions about waters in each of these categories are based on the laeyipeed
sci ence, antechnicdl expedigsegeandowiere imférmed by public comments. This rule
replaces existig procedures that often depesdindividual time-consuming, and inconsistent
analyses of the relationship between a particular stream, wetland, lake, or other water wit
downstream waters. The agencies have greatly reduced the extent of waters subject to this
individual review by carefully incorporating the scientific literataral by utilizing agency
expertise and experiencedbaracterie the nature and strength thie chemical, physical, and
biological connections between upstream and downstream waters. The rapplyiofg this
scientific analysis is that the agencies nare effectively focus the rule on identifying waters
that are clearly covered by the CWAd those that are clearly not covered, making the rule
easier to understand, consistent, and environmentally more protective.

The jurisdictional categories reflect the current state of the best available science, and are
based upon the law and Supreme i€decisions. The agencies will continue a transparent
review of the science, and learn from@uingexperience and expertise as #igencies
implementtherulel f evol ving science and the agenci esbd
alter the juisdictional categories, any such action will be conducted as part of makieg

process.
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The first thredypesof jurisdictional waters, traditional navigable waters, interstate
waters, and the territorial seas, are jurisdictional by rule in all célsedourth type of water,
impoundments of jurisdictional waters also jurisdictional by rule in all cases. Tiext two
typesofwat er s, fAtri butarieso and 0 adsjdeficed,nt 0 wat er
becausehe science confirmihatthey have a significant nexus to traditional navigable waters,
interstate waters, or territorial seas. For waters that are jurisdictional by rule, no additional
analysis is required.

The final twotypesof jurisdictionalwaters ag those wateround afer acasespecific
analysis tdhave a significant nexus to traditional navigable waters, interstate waters, or the
territorial seaseither alone or in combination with similarly situated waters in the region.
Justice Kennedy acknowledged the agenaesddcestablisimore specific regulations or
establish a significant nexus on a chgecase basjRapanosat 782 and for these waters the
agencies will continue to assess significant nexus on aspasiic basis.

The major elements of the final ruleedsriefly summarized here.

Traditional Navigable Waters, Interstate Waters, Territorial Seas, and Impoundments of

Jurisdictional Waters

Consistent with existing regulations and the April 2014 proposed rule, the final rule
includes traditional navigableaters, interstate waters, territorial seas, and impoundments of

jurisdictional waters in the definition of Aw

jurisdictional by rule.
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Tributaries

Previous definitions odgulafedval trileutarses vathoutt he Un i
gualification. This final rul e more precisely
by the presence of physical indicatofdlow i bed and banks and ordinary high water mark
andthat contribute flow dectly or indirectly to a traditional navigable water, an interstate water,
or the territorial seas. Therdteonc |l udes that such tributaries &
The great majority of tributaries as defined by the rule are headwater stiegtmlay an
important role in the transport of water, sediments, organic matter, nutrients, and organisms to
downstream waters. The physical indicators of bed and banks and ordinary high water mark
demonstrate that there is sufficient volume, frequeaisg flow in such tributaries to a
traditional navigable water, interstate water, or the territorial seas to establish a significant nexus.
ATri bt asi e jurisdicioal by rule.

The ruleonly covers as tributariehose waterghat sciene tells ugprovide chemical,
physical, or biological functions to downstream waterd that meet the significant nexus
standard The agencies identiffnpesef unct i ons i n the definition of
paragraph (c)(5) Features not meetingis legal and scientific test are not jurisdictional under
this rule. The ruleontinues the current policy of regulating ditchiest are constructed in
tributaries or are relocated tributar@sin certain circumstancesain wetlandsor that science
clearly demonstrates are functioning as a tributdiyesqurisdictionalwatersaffect the
chemical, physical, and biological integrity of downstream waténe rulefurtherreduces
existing confusion and inconsistency regarding the regulation dfeditoy explicitly excluding

certain categories of ditchesjch aglitches that flow only after precipitatiofurther, the rule
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explicittyexcluded r om t he definiti on odosidnaléateess of t he
including gullies, rills, and emeral features such aghemerastreams that do not have a bed

and banks and ordinary high water mark.

Adjacent Waters

The agencies det er moasdefinedimtlzetrulefhave § sigoifcant wa t
nexus to traditional navigable waters girstate waters, and the territorial seas based tingin
hydrological and ecological connections to, and interactions with, those waters thistieal
rule, fAadjacento means bordering, contiguous,
otheriwat ers of the United Stateso by constructe
dunes and the like. Further, waters that connect segments of, or are at the head of, a stream or
river are fAadjacento t o tomaudewsetlands, pandsdakes,r i ver .
oxbows, impoundments, and similar water featuiéswever, it is important to note that
fiadjacent wateido not includevaters that are subject to established normal farming
silviculture, and ranchingctivitiesas thosderms are used iBection 404(fpf the CWA

The final rule establishes a definition of
adjacency. In the rule, the agencies identify three circumstances under which waters would be

Anei ghboringoteamd ohetdfolUai iwa St ateso:

(1) Waters located in whole or in part within 100 feet of the ordinary high water mark of a
traditional navigable water, interstate water, the territorial seas, an impoundment of a

jurisdictional water, or a tributayyas definedn the rule
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(2) Waters located in whole or in part in the 3@ar floodplairandthat arewithin 1,500
feet of the ordinary high water mark of a traditional navigable water, interstate water, the
territorial seas, an impoundment, or a tributaydefined itherule( Af | oodpl ai n
water® ) .

(3) Waters located in whole or in part within 1,500 feet of the high tideolreraditional
navigable water or the territorial seas and wadteratedwithin 1,500 feet of the ordinary

high water marlof the Great Lakes

The agencies emphasize that the hale definedsfiadjacent watetsthose waters that
currently available science demonstrates possess the requisite connection to downstream waters
and function as a system to protect the chemical, physichiological integrity of those
waters. The agenciealso emphasizthatt he rul e does not cover fiad)]
otherwise excluded. Further, the agencies recogh&establishment of bright lirmundaries
in the rule for adjacency does not in argywestrict states from considering state specific
information and concerns, as well as emerging science to evaluate the need to more broadly
protect their waters under state lalhe CWA establishes both national and state roles to ensure
that states sjéfic circumstances are properly considered to complement and reinforce actions
taken at the national level.

AAdj acent 0 waters as defined are jurisdictio
individual wat er s ohoudariedseatedabove where thieisoeencgmadyor i n g
demonstrate through a casgecific analysis that there exists a significant nexus to a downstream
traditional navigable water, interstate water, or the territorial seas ewowhese waters anet

determinedurisdictional by rule and will be evaluated through a egsecific analysis. The

Page21 of 299



This document is a prepublication version. The EPA Administrator, Gina McCarthy, and the Assistant Secretary of the iNkVyrk€jyJo

Ellen Darcy, signed the following final rule on 03/2015. Plase refer to the official version in a forthcoming FR publication, which will appear
on the Government Pr i rhtpi//fdsys.gfofgbvifdsys/gearchiidne.gosamdveore Regulatioes.gdv
(http://www.regulations.ggvin Docket No. EPAHQ-OW-2011-0880.

strength of the science and the significance of the nexus will be established oispeci#se

basis as described below.

CaseSpecific Significant Nexus

The rule dentifies particular waters that are not jurisdictional by rule but are subject to
casespeci fic analysis to determine i1 f a signifi
Uni t ed T&is aategery of casgpecific waterss baseduponavailablescience and the
law, and in response to public comments that encouraged the agencies to ensure more consistent
determinations and reduce the complexity of conducting jurisdictional determin&@mmsstent
with the significant nexus standard artetl ed i n t he Supreme Court opi
of the United Stateso i f they significantly a
traditional navigable waters, interstate waters, or the territorial seas. This determination will
most typically be made on a water indiwally, but canwhen warrantede made in
combination with other waters where watknsction together

In this final rule, the agencies have identified by rule, five specific types of waters in
specific regionghat science demonstrates should be subject to a sagmifiexus analysis and
areconsidered similarly situated by rule because thagtion alike and are sufficiently close to
function togethem affecting downstream waters. 83e five types of wateesePrairiepotholes,

Carolina and Delmarva bays, pocosins, western vernal pools in California, and Texas coastal
prairie wetlands. Consistentwithtl u st i c e Ke n n Rapgndsthe aggnéiesi on i n
determined that such waters should be analyze

individually) in the watershed that drains to the nearest traditional navigable water, interstate
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water, or the territorial seas when making a «gssific analysis of whether these waters have a
significant nexus to traditional navigable waters, interstate waters, or territorial seas.

The final rulealsoprovides that waters withitme 100year floodplain of a traditional
navigable water, interstateater, or the territorial seamd watersvithin 4,000 feet of the high
tide line or the ordinary high water mark of a traditional navigable water, interstate water, the
territorial seas, impoundments, @veredributary are subject to caspecific sigricant nexus
determinationsunless the water is excluded under paragraph (b) of theTh#escience
avail able today does not establ i sdhouldbleat water
jurisdictionalas acategory nder t he CWA, expetience and expestigeegndicaiee s 6
that there arenanywaterswithin the 100year floodplain of a traditional navigable water,
interstate water, or the territorial sea®at to 4,000 feet where the soge demonstrates that
theyhave a significant effect on downstream waters.

In circumstancew/here watersvithin the 100year floodplain of a traditional navigable
water, interstate water, or the territorial seawithin 4,000 feet of the high tide line or ordinary
high water mek are subject to a caspecific significant nexus analysis and suaters may be
evaluated as fAsimilarly situat ed fudctionalikemust be
and are sufficiently close to function together in affecting downstreasrsva he significant
nexus analysis must then be conducted based on consideration of the functions provided by those
waters in combination i n talrd yp aiintuadfe dentamy |l w
conducted where it is determined that ther ligelihood that there are waters that function
togethetto affect downstream water integrity. To provide greater clarity and transparency in
determining what functions will be considered in determining what constitutes a significant

nexus, the final e lists specific functions that the agencies will consider.
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In establishingboth the 106year floodplain andhe 4,000foot bright lineboundariegor
these casspecificsignificant nexusleterminationsn the rule the agencies am@arefully
applyingthe available scienceConsistent with the CWA, the agencies will work with the states
in connection with the prevention, reduction and elimination of pollution from state witers.
agencies will work with states to more closely evaluate-stageific circumstances that may be
presentithin their bordersand, as appropriate, encourage states to develop rules that reflect
their circumstances and emerging science to ensure wansaad effective protection for waters
in the states. As is the case today, nothing in this rule restricts the ability of states to more

broadly protect state waters.

Exclusions

All existing exclusions froRtahesdefairmei ried
and several exclusions reflecting longstanding agency practice are added to the regulation for the
first time.

Prior converted cropland and waste treatment systems have been excluded from the
definition of @wastd rde foifnitthieondns itrecdearltBa%2 and
continue to be excludedMinisterial changes are mafie purposes of clarity, buhése two
exclusions remain substantively and operationally unchanged. The agencies add exclusions for
waters and feares previously identified as generally exerfgg., exclusion focertainditches
that are not located in or drain wetlanofspreamble language froFederal Registenotices by
the Corps on November 13, 1986, and by EPA on June 6, 1988. Thisiistthmé these

exclusions have been established by rule. adencies for the first time also establish by rule
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that certain ditches are exckdifrom jurisdiction, includinglitcheswith ephemeral flovthat are

not a relocated tributary or excavateaitributary and ditchesvith intermittent flowthat are

not a relocated tributaygr excavated in a tributargr drain wetlands The agencies add

exclusions for groundwater and erosional features, as well as exclusions for some waters that

were identified in public comments as possibly being found jurisdictional under proposed rule

| anguage where t hi s niysushast@mwater cdnthokfeatmrgse nci es 0 |
constructed to corey, treat, or store stormwater, and cooling pdhdsare created in dry land.

These exclusions reflettiea g e n currentpréctice, and their inclusion in the rule as

specifically excludedfut her s t he agenciesd6 goal of providi

and are not protected under the CWA.

Role of States and Tribes Under the Clean Water Act
States and tribes play a vital role in the implementation and enforcement of the CWA.
Secton 101(b) of the CWA states that it is Congressional policy to preserve the primary
responsibilities and rights of states to prevent, reduce, and eliminate pollution, to plan the
development and use of land and water resources, and to consult with tmésédtor with
respect to the exercise of the Administratoro
Of particular importance, states and tribes may be authorized by the EPA to administer
the permitting programs of CWA sections 402 and 404. Fsixtgtates and thg.S. Virgin
Islands are authorized to administer the NPDES program under section 402, while two states
administer the section 404 prograifhe CWA identifies the waters over which states may
assumesection 404ermitting jurisdiction. SeeCWA section 4@(g)(1). The scope of waters

that are subject to state and tribal permitting is a separate inquiry and must be based on the
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statutory language in CWA section 404. States administer approved CWA section 404 programs
for fAwaters of t Ihe statepexcept thoseSaatars rensaimingwndertCorps
jurisdiction pursuant to CWA section 404(g)(1) as identified in a Memorandum of Agreement

between the state and the Col8CFR 233.14 40 CFR233.7(c)(2); 40CFR

233.71d)(2). EPA has initiated a separate process to address how the EPA can best clarify
assumable waters for dredigend fill materialpermit programs pursuant to the Clean Water Act
section 404(g)(1)80 FR 1%39 (Mar. 16, 2015)Additional CWA programs that utilize the
definition of fAwaters of the United Stateso
the section 311 oil spill prevention and response program, the water quality standards and total
maximum daily load (TMDL) programs under section 303, and the section 401 state water
guality certification process.

States andederallyrecognizedribes, consistent with the CWA, retain full authority to
implement their own programs to more broadly and more fully protect the waters in their
jurisdiction Under section 510 of the CWA, unless expressly stated, nothing in the CWA
precludes or deniebe right of any state to establish more protective standards or limits than the
Federal CWA.Congress has also provided roles for eligible Indian tribes to administer CWA
programs over their reservations and expressed a preference for tribal regulstidaasf water
guality on Indian reservations émsire compliance with the goals of the CW£A&ee 33 U.S.C. §
1377; 56 FR 64876, 64878 (Dec. 12, 1991))Tribes also have inherent sovereign authority to
establish more protective standards or limitsittnee Federal CWAWhere appropriate,
references to states in this document may also include eligible thzas; states and tribes, for
example, regulate groundwater, and some others protect wetlands that are vital to their

environment and economy batitside the jurisdiction of the CWA. Nothing in this rule limits or
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impedes any existing or future state or tribal efforts to further protect their waters. In fact,
providing greater clarity regarding what waters are subject to CWA jurisdiction will réaleice
need for permitting authorities, including the states and tribes with authorized section 402 and

404 CWA permitting programs, to make jurisdictional determinations on espasdic basis.

Overview of the Preamble

The remainder of this preambleagyanized as follows. Section Il (Significant Nexus
Standardl provides additional background on the rule, including a discussion of Supreme Court
precedent, the science underpinning the rule,
applying tke significant nexus standard. Section IV (Definition of Waters of the United States)
explains the provisions dfiefinal rule, including subsections on each of the major elements of
the rule. Section V summarizes the economic analysis of the rule etmohSé& addresses

Related Acts of Congress, Executive Orders and Agency Initiatives.

Page27 of 299



This document is a prepublication version. The EPA Administrator, Gina McCarthy, and the Assistant Secretary of the iNkVyrk€jyJo

Ellen Darcy, signed the following final rule on 03/2015. Plase refer to the official version in a forthcoming FR publication, which will appear
on the Government Pr i rhtpi//fdsys.gfofgbvifdsys/gearchiidne.gosamdveore Regulatioes.gdv
(http://www.regulations.ggvin Docket No. EPAHQ-OW-2011-0880.

lll.  Significant NexuStandard

With this rule, the agencies interpret the

CWA in light of thegoals objectivesand policiesof the statute, the Supreme Court dase

the relevant and avail abl e s candexpgesencehekdy t he a
tot he agenciesd6 interpretation of the CWA is t
ref ined in Supreme Court opinions: waters are i

or in combination with similarly situated waters in the region, significantly affect the chemical,
physical,or biologicalintegrity of traditional navigable vters, interstate watersr the territorial
seas. The agencies interpspecific aspects of the significant nexus standahdht of the
science,thelayand t he agenciesd techni cimwhicretx per ti se:
evaluate watereshen making &ignificant nexus determinatiotiie waters to evaluate
combination with each othesnd the functions providdaly watersand strength of those
functions, and when such wateignificantly affect the chemical, physical biological
integrity of the downstream traditional navigable waters, interstate watetee territorial seas.

I n the rule, the agenci es cdvereder imb o mmadt has o)
fiadjacentwatety a s dcevereda d f a € 8 n { havweeasigreficast mexuto
downstream traditional navigable waters, interstate waters, and the territoriahdehsrefore
are fAwaters of the United States. 0 I n the ru
additional waters may be determirtechave a significamexuson a case&pecific basis(1) five
specifictypes of watershat the agencies concluder e fAsi mi | ar |l y swstbheat ed?o
anal yzed i imthewataishedtlaat dramsit@the nearest traditional navigable water,

interstate water, or the territorial se@sen making a casgpecific significant nexus analysis;
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and (2)waters within the 10§ear floodplain of a traditional navigable water, istate water, or
the territorial seas, avaterswithin 4,000 feet of théigh tide line orordinary high water mark
of traditional navigable waters, interstate watére territorial segsmpoundments or covered
tributaries The rule establishes a defion of significant nexusbased on Supreme Court
opinions and the sciena®, use when making these cageecific determinations.
Significant nexus is not a purely scientific determinatidrhe opinions of the Supreme
Court have noted that as the agencies charged with interpreting the &B#tand the Corps
must develophe outer bounds of the scope of the C\Wihile science does not provide bright
line boundariesvi t h respect to where fAwater etmedso for
agenci es 6 dfthaCaVAip inferrhea byithe Bcience Report and the review and
comments of the SAB, but not dictated by th&¥ith this context, this section addresdest,
the Supreme Court case law and the significant nexus standard, second, the relevant scientific
conclusions reached by analysis of existing s
significant nexus determinations underpinning the r@ecton IV of the preamble addresses in
more detail the precise definitions of the covered waters promulgated by the agencies to provide

the bright lineboundaries dent i f ying Awaters of the United S

A. The Significant Nexus Standard

Congress enactddleCWARt o restore and maintain the <ch

bi ol ogi cal i nt egr i Begtiornllfa)t ThecageNGaHongstandisg wat er s. 0O

regulationgdefinen wat er s of the United Stateandthd or purp

Page29 of 299



This document is a prepublication version. The EPA Administrator, Gina McCarthy, and the Assistant Secretary of the iNkVyrk€jyJo

Ellen Darcy, signed the following final rule on 03/2015. Plase refer to the official version in a forthcoming FR publication, which will appear
on the Government Pr i rhtpi//fdsys.gfofgbvifdsys/gearchiidne.gosamdveore Regulatioes.gdv
(http://www.regulations.ggvin Docket No. EPAHQ-OW-2011-0880.

Supreme Court has addressed the scope of fiwat
in threecases. The significant nexus standard evolved through those cases.

In United Statey. Riverside Bayview Home$74 U.S. 121 (1985Riversid@, which
involved wetlands adjacent to a traditional navigable water in Michigan, the Court, in a
unani mous opinion, deferred to the Corpso6 eco
Ai nseparably bound upo with the wantleionsof t o whi
adjacent wetlands in the regul atld.atg34dTée i ni ti o
Court observed that the broad objective of the CWA to restore and maintain the integrity of the

Nationds waters fii nc ewdthegaal af thainginibgramdangprovingy st e m

water quality é. Protection of aquatic ecosys
feder al authority to control poll ution, for 6
that discharge of pollatnt s be controll ed at the source. o

chose to define the watleat$32338 (@iting $epate Répgitiot he Act
92-414). The Court also recognized thatredulpte ] n det e
discharges under the Act, the Corps must necessarily choose some point at which water ends and
land begins. Our common experience tells us that this is often no easy task: the transition from

water to solid ground is not necessarily or even tyjyiean abrupt one. Rather, between open

waters and dry land may lie shallows, marshes, mudflats, swamp<) biogshort, a huge array

of areas that are not wholly aguatic but nevertheless fall far short of being dry land. Where on

this continuumtofindte | i mit of o6 wat eld.sThe GowtthEnadeferrtfdr om o b v
the agenciesd interpretation: Aln view of th
by the Act itself and the inherent difficulties of defining precise boundgtdakele waters, the

Corps' ecological judgment about the relationship between waters and their adjacent wetlands
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provides an adequate basis for a legal judgment that adjacent wetlands may be defined as waters
under tlhetl3ct . O

Theissueof CWA uri sdiction over fiwaters of the Ur
the Supreme Court iBolid Waste Agency of Northern Cook County.S. Army Corps of
Engineers531 U.S. 159 (2001 5WANCG. In SWANCCthe Court (in a & opinion) held that
theuseo f fii s odnavigabldiotrastate ponds by migratory birds was not by itself a
sufficient basis for the exercise of federal regulatory authority under the CW/AWASCC
Court noted that iRRiversidee t had @Afound that Cdiongpfwaters d® c on cC ¢
gual ity and aquatic ecosystems indicated its
with thef dwheetUsi t e di]twdsthé sgeificannaxds betweart the fi
wetl ands and O6navigabldi nvptcefr stbh ¢ hGM/Atd6@if o rtnhreadt
SWANCAli d not invalidate any parts of the regul
States. 0

Five years afteEBWANCCthe Court again addressedthe r m fiwat er s of 't he
St at ®apanoy. dnited States547 U.S. 715 (2006Rapmnos). Rapanosnvolved two
consolidated cases in which the CWA had been applied to wetlands adjacenhtvigatle
tributaries of traditional navigable waters. All Members of the Court agreed that the term
Awats of the United StatesoO encompasses some
sense. A foudustice plurality irRapanos nt er pr et ed the term Awaters
covering firelatively permanediessobhmddbangr or ¢
739, that are connected to traditional navigable watkrat 742, as well as wetlands with a
Acontinuous surface ¢ on ik ¢Scaliagh, plurality opinion). fTie s u c h

Rapanoplurality notedthe. i1 t s reference to Arel atively per
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exclude streams, rivers, or lakes that might dry up in extraordinary circumstances, such as
d r o u g hseasanatieers, which contain continuous flow during some months of the year bu
no fl ow dur i ngld dti732 n.5€onphishs & original . . 0

Justice Kennedy concurred that the cases should be remanded for further decision

making, antostenbhstditbhae &navi gwatbrloravetlaral mest s 0

O
c
=}

possess a Osignificant nexusd to waters that
be s o Ildna @58 ¢itiag SWANCC531 U.S. at 167, 172). Justice Kenpedncludedhat

AThe required nexus must be assessCohresisn t er ms

enacted the |l aw to O0restore and maintain the
Nationb6s waters, 6 33 U. S.jeCtive barestrizgtifgldgnapinganca nd i t
filling in oO6navigabl e ldwaa77® Hecortludddthatiwetthrid¢ a) , 13
possess the requisite significant nexus i f th
similarly situated [wet]lands irhe region, significantly affect the chemical, physical, and
bi ol ogi cal integrity of other covered waters
780. Justice Kennedyds opinion notes that su
moret han Aspecul atilda78.r i nsubstantial . o

While Justice Kennedybs opinion focused on

cases before him, his opinignclear that a significant nexisthe basis for jurisdictioto
protectnontnavigablewaters and wetlandsnderthe CWA(id. at 759) and therés no indication

in his opinion that the analytical framework his opinion proside determining significant

nexus for adjacent wetlandslimited to adjacent wetlarsd In addition, the for dissenting
JusticesirRapanos who woul d have affirmed the court o

regul ati on, al so concl uded tobnaampassessintdralia,ml A wa't
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tributaries and wetlands that sati§githert h e p | [standdriliortJystice Kennedy.s tal. at

810 & n.14 (Stevens, J., dissenting). Neither the plurality nor the Kennedy opinion invalidated

any of thecurrentr e gul at ory provisions defining Awaters
Chief Justice R®Rhpamesmphaencedr ehaée fipa] gen

rulemaking authority under a statute such as the Clean Water Act are afforded generous leeway

by the courts in interpreting Idateés8.€thieht ute t he

Justice Roberts made clear that, if the agenc

and the EPA would have enjoyed plenty of room to operate in develegmnenotion of an

outer bound t o t heldr(Emploakisiroofiginalhei r aut hority. o
The agencies utilize the significant nexus standarsl ar t i cul ated by Just

opinionand informed by the unanimous opiniorRiversideBayviewand the plurality opinion

in Rapanosvhich all recognize that the Act and the agencies nuesitify the scope of CWA

jurisdictonion t hi s conti nuum t RiverbideBayvienahl&®,td i mi t of

interpret the scope of t he s tWhieasignifigntnexes m @ wa

determination is primarily weighted in the scientific evidence and criteria, the agencies also

considet he statutory | an,ghbjeeaigesandpadiciesthexcasalaw aneétbes g o a l

agencies6 techni caiwheeintepeeting theseemsafriné CWAX per i ence

B. Science Report

EPAG6s Office of Research and Devel opment p
reviewed compilation and analysis of published pegrewed scientific literaturummarizing

the current scientific understanding of the connectivity of and mechanisms by which streams and
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wetlands, singly or in combination, affect the chemical, physacal biologicaintegrity of
downstream waters. The final Science Report is abigia the docket andt

http://cfpub.epa.gov/ncea/cfm/recordisplay.cfm?deid=296414

The process for developing the Science Report followed standard information quality

guidelinesfor EPA. In SeptembeR013, EPA released a draft of the Science Report for an

independent SAB review and invited submissions of public comments for consideration by the

SAB panel. In October 2014, after several public meetings and hearings, the SABtedripl

peer review of the draft Science Report. The SAB was highly supportive of the draft Science

Reportds conclusions regarding streams, ri

recommended strengthening the conclusion regardingloodplain waters to include a more

definitive statement that reflects how numerous functions of such waters sustain the integrity of

downstream watersThe final peer review report is available on the SAB website, as well as in

the docket for this rulemakingPA revised the draft Science Report based on comments from
the public and recommendations from the SAB panel.

The SAB was established in 1978 by the Environmental Research, Development, and
Demonstration Authorization Act (ERDDAA), to provide independent scientific and technical
advice to the EPA Administrator on the technical basis for Agency positions andioeula
Advisory functions include peer review of
Report. At the time the peer review was completed, the charteredv@s&mprisedf more

than 50 members from a variety of sectors including academigyrofinorganizations,

"U.S. EPA. 2014. SAB review of the draft EPA rep@annectivity of Streams and Wetlands to
Downstream Waters: A Review and Synthesis of the Scientific Evidghs&SAB-15-001, U.S.

par

EPA

Environment al Protection Agency, Washington,
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foundations, state governments, consulting firms, and industry. To conduct the peer review,
EPAG6s SAB staff formed an ad hoc panel based
primary reviewers. The panel consisted of 27 techeigperts inanarray of relevant fields,

including hydrology, wetland and stream ecology, biology, geomorphology, biogeochemistry,

and freshwater science. Similar to the chartered SAB, the panel members represented sectors
including academia, a federal\ggnment agency, ngorofit organizations, and consulting

firms. The chair of the panel was a member of the chartered SAB.

The SAB process is open and transparent, consistent with the Federal Advisory
Committee Act, 5 U.S.C., App and agency policies regarding Federal advisory committees.
Consequently, the SAB has an approved charter, which must be renewed biennially, announces
its meetings in th&ederal Registerand provides opportunities for public comment on issues
before theBoard. The SAB staff announced via thederal Registethat they sought public
nominations of technical experts to serve on the expert panel: SAB Panel for the Review of the
EPA Water Body Connectivity Report (via a similar process the public also tedrtoi
nominate chartered SAB memberg3. FR 15012 (Mar. 8, 2013Y.he SAB staff then invited the
public to comment on the list of candidates for the panel. Once the panel was selected, the SAB
staff posted a memo on its website addressing the fornitibie panel and the set of
determinations that were necessary for its formagog, (10 conflicts of interest). In the public
notice of the first public meetings interested members of the public were invited to submit
relevant comments for the SAB Patwkonsider pertaining to the review materials, including
the charge to the Panel. Over 133,000 public comments were received by the Docket. Every
meeting was open to the public, noticed infleeleral Registerand had time allotted for the

public to preent their views. In total, the Panel held a-thay inperson meeting in Washington,

Page35 of 299



This document is a prepublication version. The EPA Administrator, Gina McCarthy, and the Assistant Secretary of the iNkVyrk€jyJo

Ellen Darcy, signed the following final rule on 03/2015. Plase refer to the official version in a forthcoming FR publication, which will appear
on the Government Pr i rhtpi//fdsys.gfofgbvifdsys/gearchiidne.gosamdveore Regulatioes.gdv
(http://www.regulations.ggvin Docket No. EPAHQ-OW-2011-0880.

DC, in December 2013, and three fdwur public teleconferences in April, May, and June
2014. The SAB Panel also compiled four draft versions of its peer review repaidrim and
assist the meting deliberations thatere posted on the SAB website. In September 2014, the
chartered SAB conducted a public teleconferen
final draft peer review report. The peer review repos saproved at that meeting, and revisions
were made to reflect the chartered SABOs revi
release of the final peer review report in October 2014. All meeting minutes and draft reports are
available on the SB website for public access.

The final Science Report states that connectivity is a foundational concept in hydrology
and freshwater ecology. Connectivity is the degree to which components of a system are joined,
or connected, by various transport mechasisnd is determined by the characteristics of both
the physical landscape and the biota of the specific system. Connectivity for purposes of
interpreting the scope of nAwaters of the Unit
Anexus o btednwaterbodiaspand the downstream traditional navigable water,
interstate water, or the territorialseeth e sci enti fic | iterature does
as it is defined in a legal contekutit does provide information on the stremgtf the effects on
the chemical, physical, and biological functioning of the downstream water bodies from the
connections amongpveredributaries,coveredadjacent waters, and casgecific waters and
those downstream water$he scientific literaturalsodoes not use the terms traditional
navigable waters, interstate waters, or the territorial seas. However, evidence of strong chemical,
physical, and biological connections to larger rivers, estuaries, and lakes applies to that subset of
rivers, estuaes, and lakes that are traditional navigable waters, interstate waters, or the territorial

Seas.
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The Science Report presents evidence of those connections from various categories of
waters, evaluated singly or in combination, which affect downstreaarsvand the strength of
that effect. The objectives of the Science Report are (1) to provide a context for considering the
evidence of connections between downstream waters and their tributary waters, and (2) to
summarize current understanding aboutéhmmnections, the factors that influence them, and
the mechanisms by which the connections affect the function or condition of downstream waters.
The connections and mechanisms discussed in the Science Report include transport of physical
materials and a@micals such as water, wood, sediment, nutrients, pesticides, and mercury;
functions thatovered adjacent wateperform, such as storing and cleansing water; movement
of organisms or their seeds and eggs; and hydrologic and biogeochemical interactiomsgoc
in and among surface and groundwater flows, including hyporheic%Zanesilluvial aquifers.

The Science Report presents five major conclusions:

Conclusion 1: Streams

The scientific literature unequivocally demonstrates that streams, indiyiduall
cumulatively, exert a strong influence on the chemical, physical, and biological integrity of
downstream waters. All tributary streams, including perennial, intermittent, and ephemeral
streams, are chemically, physically, and biologically connectddwmstream rivers via
channels and associated alluvial deposits where water and other materials are concentrated,

mixed, transformed, and transported. Streams are the dominant source of water in most rivers,

8 The hypoheic zone is the subsurface area immediately below the bed of intermittent and
ephemeral streams that remains wet even when there is no surface flow. These areas are
extremely important to mactieenthic organisms critical to the bobiemical integrity otreams.
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and the majority of tributaries are perenniadermittent, or ephemeral headwater streams.
Headwater streams also convey water into local storage compartments such as ponds, shallow
aquifers, and floodplains, and into regional and alluvial aquifers; these local storage
compartments are important soes of water for maintaining baseflow in rivers. In addition to
water, streams transport sediment, wood, organic matter, nutrients, chemical contaminants, and
many of the organisms found in rivers. The scientific literature provides robust evidence that
streams are biologically connected to downstream waters by the dispersal and migration of
aguatic and semiaquatic organisms, including fish, amphibians, plants, microorganisms, and
invertebrates, that use both upstream and downstream habitats during ame stages of their

life cycles, or provide food resources to downstream communities. In addition to material
transport and biological connectivity, ephemeral, intermittent, and perennial flows influence
fundamental biogeochemical processes by connedtiagnels and shallow groundwater with

other landscape elements. Chemical, physical, and biolaginakctions between streams and
downstream waters interact via integrative processes such as nutrient spiraling. This occurs
when stream communitiessimilate and chemically transform large quantities of nitrogen and
other nutrients that otherwise would be transported directly downstream, thereby increasing
nutrient loads and associated impairments due to excess nutrients in downstreamSusREs.
Report aES-2.

Conclusion 2: Riparian/Floodplain Wetlands and Open Waters

The scientific literature clearly shows that wetlands and open waters in riparian areas and
floodplains are chemically, physically, and biologically integrated with rivers vigitns that
improve downstream water quality, including the temporary storage and deposition of channel

forming sediment and woody debris, temporary storage of local groundwater that supports
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baseflow in rivers, and transformation and transport of stoigghe matter. Riparian/floodplain
wetlands and open waters improve water quality through the assimilation, transformation, and
sequestration of pollutants, including excess nutrients and chemical contaminants such as
pesticides and metals that can degm@dal@nstream water integrity. In addition to providing
effective buffers to protect downstream waters from point source and nonpoint source pollution,
these systems form integral components of river food webs, providing nursery habitat for
breeding fish anamphibians, colonization opportunities for stream invertebrates, and
maturation habitat for stream insects. Lateral expansion and contraction of the river in its
floodplain result in an exchange of organic matter and organisms, including fish poputsdions
are adapted to use floodplain habitats for feeding and spawning during high water, that are
critical to river ecosystem function. Riparian/floodplain wetlands and open waters also affect the
integrity of downstream waters by subsequently releasirgyfd@ronizing) floodwaters and
retaining large volumes of stormwater, sediment, and contaminants in runoff that could
otherwise negatively affect the condition or function of downstream waeience Report at

ES2 to ES3.

Conclusion 3: No#floodplainWetlands and Open Waters

Wetlands and open watersinabil oodp !l ai n | an dfleodpame set t i ngs
wetl andso) provide numerous functions that ©be
include storage of floodwater; recharge of groundwatgrghstains river baseflow; retention
and transformation of nutrients, metals, and pesticides; export of organisms or seeds to
downstream waters; and habitats needed for stream species. This diverse group of weglands (

manyPrairiepotholes or verngdools) can be connected to downstream waters through surface
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water, shallow subsurface water, and groundwater flows, and through biological and chemical
connections.

In general, connectivity of nefioodplain wetlands occurs along a gradient, and can be
described in terms of the frequency, duration, magnitude, timing, and rate of change of water,
material, and biotic fluxes to downstream waters. These descriptors are influenced by climate,
geology, and terrain, which interact with factors such as the hoagsiof the various functions
within wetlands (e.g., amount of water storage or carbon export) and their proximity to
downstream waters to determine where wetlands occur along the connectivity gradient. At one
end of this gradient, the functions of rfhaodplain wetlands clearly affect the condition of
downstream waters if a visible (e.g., channelized) surface water or a regular shallow subsurface
water connection to the river network is present. Forflamdplain wetlands lacking a
channelized surface oegular shallow subsurface connection (i.e., those at intermediate points
along the gradient of connectivity), generalizations about their specific effects on downstream
waters from the available literature are difficult because information on bothoiuctd

connectivity is needed Science Report at ES

Conclusion 4: Degrees and Determinants of Connectivity

Connectivity of streams and wetlands to downstream waters occurs along a gradient that
can be described in terms of the frequency, duratiogninale, timing, and rate of change of
water, material, and biotic fluxes to downstream waters. These terms, which we refer to
collectively as connectivity descriptors, characterize the range over which streams and wetlands
vary and shift along the connedty gradient in response to changes in natural and
anthropogenic factors and, when considered in a watershed context, can be used to predict

probable effects of different degrees of connectivity over time. The evidence unequivocally
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demonstrates that tls¢ream channels and riparian/floodplain wetlands or open waters that
together form river networks are clearly connected to downstream waters in ways that
profoundly influence downstream water integrity. The connectivity and effects dfaumplain
wetlands and open waters are more variable and thus more difficult to address solely from
evidence available in peeeviewed studiesSdence Report at ES to ES4.

Conclusion 5: Cumulative Effects

The incremental effects of individual streams and wetlarelsuamulative across entire
watersheds, and therefore, must be evaluated in context with other streams and wetlands.
Downstream waters are the tisimgegrated result of all waters contributing to them. For
example, the amount of water or biomass contribbiea specific ephemeral stream in a given
year might be small, but the aggregate contribution of that stream over multiple years, or by all
ephemeral streams draining that watershed in a given year or over multiple years, can have
substantial consequerscen the integrity of the downstream waters. Similarly, the downstream
effect of a single event, such as pollutant discharge into a single stream or wetland, might be
negligible but the cumulative effect of multiple discharges could degrade the intdgrity o
downstream waters.

When considering the effect of an individual stream or wetland, all contributions and
functions of that stream or wetland should be evaluated cumulatively. For example, the same
stream transports water, removes excess nutrieatsmrts pollutantsmitigates flooding, and
provides refuge for fish when conditions downstream are unfavorable; if any of these functions is
ignored, the overall effect of that stream would be underestim&adnce Report at ESto

ES®G.
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SAB Review @& the Proposed Rule

In addition to its peer review of the draft Science Report, in a separate effort the SAB
also reviewed the adequacy of the scientific and technical basis of the proposed rule and
provided its advice and comments on the proposal in Sept&@hé’® The same SAB Panel that
reviewed the draft Science Report met via two public teleconferences in August 2014 to discuss
the scientific and technical basis of the proposed rule. The Panel submitted comments to the
Chair of the chartered SAB. A work groupdfartered SAB members considered comments
provided by panel members, agency representatives, and the public on the adequacy of the
science informing the rule. This work group then led the September 2014 public teleconference
discussion of the chartered BAThe public had an opportunity to submit oral or written
comments during these two public meetings. T
can be found on the SAB website and in the docket for this rule.

The SAB found that the available sciemeevides an adequate scientific basis for the
key components of the proposed rule. The SAB noted that although water bodies differ in degree
of connectivity that affects the extent of influence they exert on downstream waters (i.e., they
exi st ootiaviicpyngeadiento), the available scie
water bodies identified as fAwaters of the Uni
influence on the chemical, physical, and biological integrity of downstreamswhtgrarticular,
the SAB expressed support for t hiedjagemtwgetss ed r u

as categorical waters of the United-spBcfi@at es an

®U.S. EPA. 2014. SAB Consideration of the Adequacy of the Scientific and Technical Basis of

t he EPAG6s Proposed Rule titled ADefinition of
Act.0 EPA-SAB-14-007, U.S. Environmental Protectigkgency, Washington, DG. i S AB

2014b. 0)
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basis, though nottagsbdthetncbetdeneinmi hed wa a
similarly situated.

Regarding tributaries, the SAB found, A[t]
EPAGOs proposal to include all tributaries wit
Tributaries, as a group, exert strong influence on the physical, chemical, and biological integrity
of downstream waters, even though the degree of connectivity is a function of variation in the
frequency, duration, magnitude, predictability, and consequengégsital, chemical, and
biological processs 6 The Board advised EPA to reconside
not all tributaries haverdinary high water mark&.g., ephemeral streams with arid and semi
arid environments or in low gradient stapes where the flow of water is unlikely to cause an
ordinary high water majk The SAB also advised EPA to consider changing the wording in the
definition to fAbed, ba8AB2014bratkThe aghneiesdieénoi d e nc e
make this charggbecaus¢his recommendation seemed to suggest thahgargologic
connections sufficient for CWA jurisdictionThedefinition offitrib ut ar y 0 betrer t he r ul
identifies tributaries that havaesigificant nexus to downstream traditional navigableenst
interstate waters, or the territorial selsaddition, the SAB suggested that EPA reconsider
whether flowthrough lentic systems should be includedadjacent watetsand wetlands,
rather than as tributaries.

Regardingiadjacent watetssand wetlad s, t he SAB stated, A[t] he
supports t he EP Afdacentrwatpcsarsdavétlandsoas a waters af theeUnited
St ates. ébecause [t hey] have a strong influen
integrity of Ihlawvimamtl iec wladre,r st e SAB noted, A t

defining adjacency or detemation of adjacency on the basis of functional relationshipsr at her
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thanisol el y on the basis of geographic#&lat2pr oxi mi
3. Theagencies have determined which waters are adjaaeathus jurisdictionalnder the
rule,based on both functional relationships and proximity because féises identifythe
waters that have a strong influence on the chemical, physical, or biological integrity of traditional
navigable waters, interstate waters, or the teratgeas. Section C. and IV.F beloWwhe
agencies6 deter mi nat i,andconsisleratiom bf proximéyds rdagonabldr e s c
in interpreting the scope afljacency

I n the evalvuatd otnhe fSABtfheundvatehests Asci ent i
established that oO0other waterso6 can influence
aggrelgate 30 The SAB thus found it fAappropriat
United States on a cabg-casebasis, either alone or in combination with similarly situated
waters i n t hdeThesSABfeund tleagdistante could not be the sole indicator used
to evaluate the connection offhBoabgencwatér so
identification of the areas within which a water is assessed on @&jpeaskic basis for a
significant nexus is informed by the science
and consideration of proximity is reasonable in interpreting the scdpe efatute. The SAB
also expressed support for language in one of the options discussed in the preamble to the
proposed rule. Specifically, the SAB stated t
a determination that certain subcategorresla t ypes of o6o0ot her watersod i
United States (e.g., Carolina and Delmarva Bays, Texas coastal prairie weitams,
potholes, pocosins, western vernal pools) are similarly situated (i.e., they have a similar influence
on the clemical,physical,and biological integrity of downstream waters and are similarly

situated on the | andscape) and thusddTeeul d be
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Board noted that other sets of webDl asds$ heoslkd
continues to develop and that science does no
subcategories thereof from jurisdiction.

The exclusions paragraph of the proposed rule generated the most comments from the
SAB. The SAB noted, A[t] he Clean Water Act ex
exclusions listed in the proposed rule and the current regulation do not haveiscientif
j ust i fld.vahtregarchto ditches, the Board found that there is a lack of scientific
knowledge to determine whether ditches should be categorically excluded. For example, some
ditches that would be excluded in the Midwest may drain Cowardiamngs and may provide
certain ecosystem services, while gullies, rills, andwetiand swales can be important
conduits for moving water between jurisdictional waters. The SAB also noted that artificial lakes
or ponds, or reflection pools, can be dirgctbnnected to jurisdictional waters via either shallow

or deep groundwatefThe SAB also recommended that the agencies clarify in the preamble to

t he final rul e that Asignificant nexuso i s a
C. Significant Nexu€onclwsions
As noted earliet, he agencies interpret the scope of

protected under the CWA based on the information and conclusions in the Science Report, other
relevant scientific literature, the Technical Support Docurttetprovides additional legal and

scientific discussion for issues raised in this rtie relevant Supreme Court decisions, the
agencies6 technical expertise and experience,

In light of this information, the amncies made scientifically and technically informed judgments
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about the nexus between the relevant waters and the significance of that nexus and conclude that
fitributarie® andfiadjacent watergeach as defined by the rule, have a significant nexus such
that t heysodr ¢ hfewadtnant modddiBona dnaysi®is requirethe agencies
also determined that additional wataeray,on a casepecific basishave a significant nexus to
traditional navigable waters, interstate waters, and thieotgl seas, either alone or in
combination with similarly situated watefthea genci es 6 i nterpretation o
of the United Stateso is informed by the Scie
SAB. The rule reflects the judgmieof the agencie;m b al ancing the science,
expertiseand the regulatory goals of providing clarity to the public while protecting the
environment and public heajtbonsistent with thiaw.
Since theRapanoglecision, the agencies hagainedextensive experience making
significant nexusleterminationsand that experience and expertise has informed the judgment of
the agencies as reflected in the provisions of the fite agencies, most often the Corps, have
made more thad00,000 CWA jurisdictional determinations since 2008f those more than
120,000arecasespecific significant nexus determinationBhe agencies made determinations
in every state in the country, from the arid West to the tropics of Hawaii, from the Appalachian
Mountains in the East to the lush forests of the Northwegh Ti¢ild staff locatedn 38 Corps
District offices and 10 EPA regionaffices, the agencies haaémost a decade of nationwide
experience in making significant nexus determinatiortsese indszidual jurisdictional
determinations have been made for waters ranging from an intermittent stream that provides flow
to a drinking water source, to a group of floodplain wetlands in North Dakotarthatle
important protection from floodwaters to downesm communities alongside the Red River, to

headwater mountain streams that provide high quality water that supplies baseflow and reduces
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the harmful concentrations of pollutants in the main part of the river bélowaugh ths

experience, the agencidsveloped wideanging technical expertise in assessing the hydrologic
flowpaths along which water and materials are transported and transformed that determine the
degree of chemical, physical, or biological connectivity, as well as the variations atelim
geology, and terrain within and among watersheds and over time that affect the functions (such
as the removal or transformation of pollutants) performed by streams and wetlands for
downstream traditional navigable waters, interstate waters or thertatiseas.

Theagencies utilizenany tools and many sources of informatiohétp make
jurisdictionaldeterminations, including.S. Geological Survey (USGS) and state and local
topographianaps, aerial photography, soil surveys, watershed studiegtificiliterature and
references, and field workor examplelJJSGS and state and locdteam maps and datasets,
aerial photography, gage data, watershed assessments, monitoring data, and field observations
are often used thelpassess the contributiongflow of tributary streams, including intermittent
and ephemeral streams, to downstream traditional navigable waters, interstate waters or the
territorial seas. Similarly, floodplain and topographic maffederal, state and local agencies
modeling bols, and field observations can be used to assess how wetlands are trapping
floodwaters that might otherwise affect downstream wakenther the agencies utilize the
large body of scientific literature regarding the functions of tribegaincludingtributaries with
ephemeral, intermittent and perennial fland of wetlands and open waters to inform their
evaluations of significant nexus. In addition, the agencies have experience and expertise for
decades prior tand sinceahe SWANCGandRapanogledsions with making jurisdictional
determinations, and consider hydrology, ordinary high water mark, biota, and other technical

factors in implementing Clean Water Act programs. This immersion in the science along with
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the practical expertise developedaihgh casespecific determinationacross the country and in
diversesettinge s refl ected in the agenciesd conclusio
significant nexus, as well as where the agencies have drawrdariesiemarking where
Awat erdniofed h&t at eso end.
1. Scope of Significant Nexus Analysis

Under the significant nexus standard, waters possess the requisite significant nexus if
they neither alone or in combination with sim
affect the chemical, physical, and biological integrity of otheeoed waters more readily
under st ood aRapadomta/80L Speelallteems i ¢his standard were not defined. In
this rule the agencies interpret these ter ms
on the goals, objectives, and pidis of the statute, the scientific literature, the Supreme Court
opinions, and the agenciesd technical experti
significant nexus analysis, the agencies have
situatel , 0 and t hus shoul d,ibne (a2n)altylwgeu@gosesm acoonmboi n at
significant nexus analysiand (3) the types of functiotisat should be analyzed to determine if
waterssignificantly affect the chemical, physical,biological inteyrity of traditional navigable
waters, interstate wateisr the territorial seasThese determinations underpin many of the key
elements of the rule and are reflected in the defindidn A si gni fntheral@t nexuso

a. Similarly situated waters

Asr efl ected in the r ul e sheagentiesunaterminedithatatf A s i
i's reasonabl e to consi der wfancterakke andarei si mi | ar |
sufficiently close to function togethar affecing the nearest traditial navigable water,

interstate water, or the territorial sea. Since the focus of the significant nexus standard is on
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protecting and restoring the chemical, physic

the agencies intéeapltgtstheapbdasenfisemms of
providing common, osimilar, functions for downstream waters such that it is reasonable to
consider their effect togetheiRRegardingcoveredtributaries anatoveredadjacent waters, the
agencies define each water type such that the functions provided are similar and the waters are
situated so as to provide those functions together to affect downstiaans

The science demonstrates thaveredributaries providenanycommonvital functions
important to the chemical, physical, and biological integrity of downstream waters, regardless of
the size of the tributaries. The science also supports the conclusion that sufficient volume,
duration, and frequency of flow arequired to create a bed and banks and ordinary high water
mark. The science also supports the conclusion that tributaries function together to affect
downstream water3.he agencies conclude traiveredributaries with a bed and banks and
ordinary highwat er mar k are similarly situated for
analysis.

For coveredadjacent waters, the science demonstrates that these waters provide many
similar vital functions to downstream waters, and the agedei@sediiadjecent waterg with
distanceboundariego ensure that the waters are providing simileactions to downstream
watersandthat the waterare locatéd comparably in theegionsuch thathea ge nci e s 6
reasonably judged them to be similarly situated

For waters for which a caspecific significant nexus determination is required the
agencies have determintitht somewvatersin specific regiongre similarly situated; for other

specified waters, the determination of whether there are any other watadsing similar
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functions in a similar situation in the region must be made as part of-aEagéc
determination. See section IV.H.

Assessing the functions mientified watersn combination is consistent not only with
Justi ce Kenn aetus dtandasd]bgtwiththe scianBeientists routinely combine
the effects of groups of waters, aggregating the known effect of one water with those of
ecologically similar waters in a specific geographic area, or to a certain scale. This is because
the chemical, physical, and biological integrity of downstream waters is directly related to the
aggregate contribution of upstream waters that flow into them, including any tributaries and
connected wetlands. As a result, the scientific literature anSdieace Report consistently
document that the health of larger downstream waters is directly related to the aggregate health
of waters located upstream, including waters such as wetlands that may not be hydrologically
connected but function together to dim@te the potential impacts of flooding and pollutant
contamination from affecting downstream wat&wseTechnical Support Document.

For example, excess nutriewlischarged intemall tributary streams in the aggregate can
cause algal blooms downstnedhat reduce dissolved oxygen levels and increase turbidity in
traditional navigable waters, interstate waters, and the territorial seas. Water low in dissolved
oxygen canot support aquatic life. Thigidely-recognized phenomengknown as hypoxighas
impacteccommercial and recreational fisheries in the northern Gulf of Mexico. In this instance,
the cumulative effects of nutrient export from the many small headwater streams of the
Mississippi River have resulted in largeale ecological and economigatiarmful impacts
hundreds of miles downstrea®eeTechnical Support Document.

In review of the scientific and technical adequacy of the rule, the SAB panel members

Agenerally agreed that aggregatingdgwenthat | ar | vy
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the combined effects of these waters on downstream waters are often only measurable in
a g gr el Aststateddn section Ill.B. above, one of the main conclusions of the Science
Report is that the incremental contributions of individual streams and wetlands are cumulative
across entire watersheds, and their effects on downstream waters should lecewatbim the
context of other streams and wetlands in that watershed. For example, the Science Report finds,
Aft] he amount of nutrients removed by any one
streams in a watershed in a given year can haveasuias consequences for downstream
wat er s. 0 Sci-HrConulatReefferts df straatngetlands and open wate@cross
a watershed must be considered because A[t] he
guality of materials that evamdlly reach a river) are determined by the aggregate effect of
contributions and sequential alterations that begin at the source waters and function along
continuous fl owpat hilatt®9.t he watershed outl et.

The agencies conclude that it is appraf@ito assess the effeofswaters in combination
basedon thesimilarity of thefunctions they provide to the downstream wated their location
in thewatershedThis is consistent with the science and effectively meets the goals of the CWA.

b. Inthe region

Since Justice Kennedythedgenciesndetérmineethatthee t he

single point of entry watershed is a reasonable and technically appropriate scale for identifying

Ain the regiono for purposes of the significa

is the drainage basin withwhose boundaries all precipitation ultimately flows to the nearest

10 September 2, 2014. Memorandum from Dr. Amanda Rodewald to Dr. David Allen. Comments

to the chartered SAB on the Adequacy ofshei ent i fi ¢ and Technical B a
Proposed Rul e tdNatelsa tthe Unile@ Statém intdiea n t ihfe Cl ean Wat
(ASAB 2014c. 0)
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single traditional navigable water, interstate water, or the territorialBeaagencies

determined that because the movement of water from watershed drainage basastaio

waters river networksand lakes shapes the development and function of these systems in a way
that is critical to their longerm health, the watershed is a reasonable and technically appropriate
way to identify the scope of waters that together may havefeet eh the chemical, physical, or
biological integrity of a particular traditional navigable water, interstate water, or territorial sea.
The watershed includes all streams, wetlands, lakes, and open waters within its boundaries.
Using the watershed thfibws to the nearest single traditional navigable water, interstate water,
or territorial sea is consistent with court decisions that these waters are the ultimate focus of
CWA protections. Using the single point of entry watershed ensures that arsisanfly

significant nexus is appropriately connected to these touchstone waters.

Because the movement of water from watershed drainage baswestal watergjver
networks and lakes shapes the development and function of these systems in a way that i
critical to their integrity, using a watershed as the framework for conducting significant nexus
evaluations is scientificallpupportableWatersheds are generally regarded as the most
appropriate spatial unit for water resource managenfamhropogenic actions and natural
events can have widespread effects within the watershed that collectively impact the integrity
and quality of the relevant traditional navigable water, interstate veatdweterritorial sea. The
functions of the contibiuting waters are inextricably linked and have a cumulative effect on the
integrity of the downstream traditional navigable water, interstate watie @nrritorial sea. For
these reasons, it is more appropriate to conduct a significant nexus analysiwatershed

scale than to focus on a specific site, such as an individual stream se&eenbposal
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Appendix A, Scientific Analysis, 79 FR 2224&pril 21, 2014,Science Report, and Technical
Support Document.

Concluding that the watershed is teasonable and appropriate region for purposes of a
significant nexus analysis is also consistent
experience. To restore or maintain the healt
standard practices to evaluate the condition of the waters that are in the contributing watersheds
and to develop a plan to address the issues of concern. The Corps has used watershed framework
approaches for water sources, for navigation approaches for more tharad)@mgd in the
regulatory program since its inception. Also, using a watershed framework is consistent with
more than two decades of practice by EPA and many other governmental, academic, and
additional entities that recognize that a watershed appredlbh most effective framework to
address water resource challengemally, the watershed that drains to the nearest (i.e., first
downstream) traditional navigable water, interstate water, or the territorial seas is likely to be of
asize commonlyundert ood as a fAregion. 0

I n I'ight of the scientific |iterature, the
implemenationof t he CWA, and the statutory goals und
nexus framework, the watershed draining to the neaeghtitmal navigable water, interstate
water, or the territorial sea, is t8&eheappropr
proposed rule preamble and Technical Support Document.

c. Significantly affect chemical, physical, diological irtegrity

The agenciesd definition of the term fAsign

language irRiverside BayviewsWANCCandRapanosand with the goals, objectives, and

policies of the CWA The definition reflects that not all waters hawequisite connection to
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traditional navigable waters, interstate waters, or the territorial seas sufficient to be determined
jurisdictional. Justice Kennedy was clear that tetweered waters must significantly affect the

chemical, physical, or biologat integrity of a downstream navigable water and that the requisite
nexus must be mor e t hanRapasopae/Bl [Tetagenciesdefine i nsub
significant nexus in precisely those edtl®yr ms.

a showing of a significant chemical, physical, or biological effect. In characterizing the
significant nexus standard, Justice Kennedy s

terms of the statutedbds goall GWAIndt @ udmpestesr. e &Lr

the chemical, physical, and biological i ntegr
is clear that Congress intended the CWA to #dr
Sectionl10ta) , so i f any one is compromised then 1t}

objective. It would subvert the objective if the CWA only protected waters upon a showing that
they had effects on every attribute of the integrity traditional navigablevater, interstate
water, ortheterritorial sea.

Intheruld s def i niti on ,atHe agerciesgdernitiffnefunaions thah e x u s
waters provide that can significantly affect the chemical, physical, or biological integrity of
traditional navigablevaters, interstate waters and the territorial seaislentifying the functions
to be considered the agencies were informed by the goals of the statute and the available science.
Amongthe mean®t ac hi eve t heto@ddlei@rsd maittgindglobamical,e
physical, and bi ol ogi c aCongresstegtaplished an interfim natibnal N a t
god to achieve wherever possibiater qualitywhich provides for the protection and
propagation bfish, shellfish, and wildlife angrovidesfor ecr eat i on i n and on |

Section 101(a)(2)Functions to be considered for the purposes of determining significant nexus
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aresediment trapping; nutrient recycling; pollutant trapping, transformation, filtering, and
transport; retentin and attenuation doodwaters runoff storage; contribution of flow; export of
organic matter; export of food resources; and provision otiiftde dependent aquatic habitat
(such as foraging, feeding, nesting, breeding, spawairdyjse as a nursegrea) for species
located in traditional navigable waters, interstate waters, or the territorial $haseffect of an
upstream water can be significant even when a water, alone or in combination, is providing a
subset, or even just one, of the funetidisted.

Science demonstrates that these aquatic functions provided by smaller streams, ponds,
wetlands and other waters are important for protecting the chemical, physical, and biological
integrity of downstream traditional navigable waters, interstaters, and the territorial seas.

For example, States identify sediment and nut
waters. Sediment storage and export via streams to downstream waters is critical for maintaining
the river network, includig the formation of channel features. Although sediment is essential to

river systems, excess sediment can impair ecological integrity by filling interstitial spaces,

reducing channel capacity, blocking sunlight transmission through the water column, and

increasing contaminant and nutrient concentrations. Streams and wetlands can prevent excess
deposits of sediment downstream and reduce pollutant concentrations in downstream waters.

Thus the function of trapping of excess sediment, along with export of setjinave a

significant effect on the chemical, physical, and biologitiagrity of downstream waters

Nutrient recycling results in the uptake and transformation of large quantities of nitrogen
and other nutrients that otherwise would be transportedttirdownstream, thereby decreasing
nutrient loads and associated impairments due to excess nutrients in downstream waters.

Streams, wetlands and open waters improve water quality through the assimilation,
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transformation, or sequestrationpafllutants, ncludingexcess nutrientasnd chemical
contaminantsuch agesticides and metatlsat can degrade downstream water integrity.

Nutrient transport exportsutrients downstream and can degrade water quality and lead to
stream impairments. Nutrients arecessary to support aquatic life, but excess nutrients lead to
excessive plant growth and hypoxia, in which eeerichment causes dissolved oxygen
concentrations to fall below the level necessary to sustain most aquatic animal life in the
downstream wats. Nutrient recycling, retention, and export can significantly affect downstream
chemical integrity by impacting downstream water quality.

The contribution of flow downstream is an important role, as upstream waters can be a
cumulative source of the maityr of the total mean annual flow to bigger downstream rivers and
waters, including via the recharge of basefl@treams, wetlands, and open waters contribute
surface and subsurface water downstream, and are the dominant sources of water in most rivers.
Contribution of flow can significantly affect the physical integrity of downstream waters, helping
to sustain the volume of water in larger waters.

Small streams and wetlands are particularly effective at retaining and attenuating
floodwaters By subsegently releasing (desynchronizing) floodwaters and retaining large
volumes of stormwater that could otherwise negatively affect the condition or function of
downstream waters, streams and adjacent wetlands and open waters affect the physical integrity
of downstream traditional navigable waters, interstate waters, or the territorialT$gss.
function can reduce flood peaks downstream and can also maintain downstream river baseflows
by recharging alluvial aquifers.

Streams, wetlands, and open waters sugplynstream waters with dissolved and

particulate organic mattee.Qg, leaves, wood), which support biological activity throughout the
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river network. In addition to organic matter, streams, wetlands, and open waters can also export
other food resources dmstream, such as aquatic insects that are the food source for fish in
downstream waters. The export of organic matter and food resources downstream is important to
maintaining the food webs and thus the biological integrity of traditional navigable waters
interstate waters, and the territorial seas.

Streams, wetlands, and open waters provideciitde dependent aquatic habitat (such as
foraging, feeding, nesting, breeding, spawnarg] uses a nursery area) for species located in
traditional navigablevaters, interstate waters, or the territorial seas. Many species require
different habitats for different resourcesd, food, spawning habitat, overwintering habitat), and
thus move throughout the river network over their-tfeles. For example, headter streams
can provide refuge habitat under adverse conditions, enabling fish to persist and recolonize
downstream areas once conditions have improviese pstream systenferm integral
components of downstream food weigyviding nursery habitat fobreeding fish and
amphibians, colonization opportunities for stream invertebrates, and maturation habitat for
stream insects, including for species that are critical to downstream ecosystem function. The
provision of lifecycle dependent aquatic habifat species located in downstream waters
significanty affects the biological integrity of those downstream waters.

Tributaries, adjacent wetlandmend open waters can perform multiple functions, including
functions that change depending upon the season. For example, the same stream can contribute
flow when evapotranspiration is low and can retain water when evapotranspiration is high. These
functiors, particularly when considered in aggregate with the functions of similarly situated
waters in the region, can significantly affect the chemical, physical, or biological integrity of a

traditional navigable water, interstate water, or the territorial $8bhen considering the effect of
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an individual stream, wetland, or open water, all contributions and functions that the water
provides should be evaluated cumulatively. For example, the same wetland retains sediment,
removes excess nutrients, mitigate®flmg, and provides habitat for amphibians that also live
downstream; if any of these functions is ignored, the overall effect of that wetland would be
underestimated. It is important to note, however, that a water or wetland can provide just one
functionthat may significantly affect the chemical, physical or biological integrity of the

downstream water.

2. Categories of Waters Determined to Have a Significant Nexus
In this rule, the agencies determine that.odyeredributaries, in combinatiowith
othercoveredributaries located in a watershed that drains to a traditional navigable water,
interstate water, or the territorial seas, significantly affect the chemical, physical, and biological
integrity of that water; and (Zoveredadjacent wadrs in combination with othecovered
adjacent waters located in a watershed that drains to a traditional navigable water, interstate
water, or the territorial seas, significantly affect the chemical, physical, and biological integrity
of that water.
a. Coveedtributaries
The agencies determine based on their scientific and technical expertise that waters
meeting t he def i nsindleipoint of enfryvaietshed dreusimdarlyysituateadn a
and have a significant nexus because they significantly affect the chemical, ploysical,
biologicalintegrity of traditional navigable waters, interstate waters, and the territorial seas. As
such, it is appropriate to colmdecoveredt r i but ari es as a category

St atSedleclnical Support DocumenT he agencies | imited the

Pageb8 of 299

t

ar

r



This document is a prepublication version. The EPA Administrator, Gina McCarthy, and the Assistant Secretary of the iNkVyrk€jyJo

Ellen Darcy, signed the following final rule on 03/2015. Plase refer to the official version in a forthcoming FR publication, which will appear
on the Government Pr i rhtpi//fdsys.gfofgbvifdsys/gearchiidne.gosamdveore Regulatioes.gdv
(http://www.regulations.ggvin Docket No. EPAHQ-OW-2011-0880.

of the United Stateso to those t hatordihaayve both
high water mark Thatlimitation served as eeasonabl®asisto consider covered tributaries

similarly situated because those physical characteristics indicated sufficient flow that the covered
tributaries are performing similar functions anddted such that they are working together in the

region to provide those functions to the nearest traditional navigable water, inteegtteow

the territorial seasJustice Kennedgotedthattherequirement of a perceptible ordinary high

water markor tributaries a measure that had been used by the Corpsay we | | provi de

reasonable measure of whether specific minor tributaries bear a sufficient nexus with other

0y

regulated waters to constitudgavigable watedu nder t he Act seealdwdlat U. S.
761. The science suppottss.

The agencies analyzed the Science Report and other scientific literature to determine
whether tributaries to traditional navigable waters, interstate waters, or the territorial seas have a
significant nexus to constithelAtteuchihatbatiser s of t h
reasonable to assert CWA jurisdiction over all such tributaries by @deeredributaries have
a significant impact on the chemical, physicalpiologicalintegrity of waters into which they
eventually flowd for CWA purposestraditional navigable waters, interstate waters, and the
territorial seas. The great majority averedributaries are headwater streams, and whether they
are perennial, intermittent, or ephemeral, they play an important role in the transport of water,
sediments, organic matter, nutrients, and organisms to downstream Watenedributaries
serve to store water, thereby reducing flooding; provide biogeochemical functions that help
maintain water quality; trap and transport sediments; transportastdn@odify pollutants;
provide habitat for plants and animals; and sustain the biological productivity of downstream

rivers, lakes, and estuaries. Such waters have these significant effects whether they are natural,
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modified, or constructed.

Coveredtributaries significantly affect the chemical integrity of traditional navigable
waters, interstate waters, and the territorial S8aseredtributaries influence the chemical
composition of downstream waters, through the transport and removal of chdemuahts and
compounds, such as nutrients, ions, organic matter and pollutants. Ecosystem processes in
coveredributaries transform, remove, and transport these substances to downstream waters. In
turn, these chemical compounds can influence water qusditfment deposition, nutrient
availability, and biotic functions in rivers. Because water flow transports chemical substances
downstream, chemical effects are closely related to hydrological connectivity. \d6trered
tributaries, there are processleat occur that transform and export nutrients and carbon to
downstream waters, serving important source functions that influence the chemical integrity of
downstream waters. Organic carbon, in both dissolved and particulate forms, exported from
coveredributaries is consumed by downstream organisms. The organic carbon that is exported
downstream thus supports biological activity throughout the river network.

Coveredtributaries act as both sinks and sources of chemical substances, further affecting
thechemical integrity of traditional navigable waters, interstate waters, and the territorial seas.
Coveredtributaries provide sink functions by trapping chemicals through absorption to
sediments in the stream substrate (e.g., phosphorous adsorptiongartidgs). They provide
source functions by transporting chemicals to downstream traditional navigable waters, interstate
waters, and the territorial seas as chemicals dissolved in the waters or as chemicals attached to
suspended sediments.

Coveredtributaries significantly affect the physical integrity of traditional navigable

waters, interstate waters, and the territorial seas. Physical connections lxstwered
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tributaries and traditional navigable waters, interstate waters, and the territoriz@ssg¢agom

the hydrologic transport fromwoveredributaries to downstream waters of numerous materials,
including water, sediment and organic matter such as leaves and wood. This transport affects the
physical characteristics of downstream wat€mveredtributaries, even when seasonally dry,

are the dominant source of water in most rivers, rather than direct precipitation or groundwater
input to main stem river segments. One of the primary functiooswafredributaries is

transporting sediment to dmstream water<Coveredtributaries, particularly headwaters, shape
and maintain river channels by accumulating and gradually or episodically releasing sediment
and large woody debris into river channels. These effects occur even wivenehed

tributaiies flow infrequently (such as ephemeraleredributaries), and even when thevered
tributaries argreatdistances from the traditional navigable water, interstate wattre

territorial sea (such as some headwateteredributaries).

Coveredributaries significantly affect the biological integrity of traditional navigable
waters, interstate waters, and the territorial S€aseredributaries, including intermittent and
ephemeral streams, are critical in the-tifeeles of many organisms e of moving
throughout river networks. In fact, many organisms, such as anadromous salmon, have complex
life-cycles which involve migration through the river network, from headwaters to downstream
rivers and oceans and back, over the course of theg. liln addition to providing critical habitat
for complex lifecycle completioncoveredributaries provide refuge from predators and adverse
physical conditions in rivers, and are reservoirs of genatid specietevel diversity.Covered
tributaries ontribute materials to downstream food networks and supporting populations for
aquatic species, including economically important species such as salmon. These effects occur

even when theoveredributariesflow infrequently(such as ephemerebveredributaries)and
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even when theoveredributaries are large distances from the traditional navigable waters,
interstate waters, and the territorial seas (such as some heachwvatedributaries).

Similarly, modified and constructed tributaries perform the same functions as natural
tributaries, especially the conveyance of water that carries nutrients, pollutants, and other
constituents, both good and bad, to traditional navigable waters, intevatats, and the
territorial seas. Modified and constructsal/eredtributaries also provide corridors for
movement of organisms between headwaters and traditional navigable waters, interstate waters,
and the territorial seas. The important effieand hus the significant nexusbetween aovered
tributary and a traditional navigable water, interstate water, and the territorial sea is not broken
where thecoveredributary flows through a culvert or other structure. The scientific literature
recognizeghat features that convey water, whether they are natural, modified, or constructed,
provide substantial connectivity between streams and downstream waters. For example, ditches
that meet the definition of tributary and are not exclugigidkly move watedownstream to
traditional navigable waters, interstate waters, and the territorial seas due to their often
straightened and channelized nature, transporting downstream sediment, nutrients, and other
materials.

The CWA regulates and controls pollutiontatsource, in part because most pollutants
do not remain at the site of the discharge, but instead flow and are washed downstream through
the tributary system to endanger drinking water supplies, fisheries, and recreation areas. These
fundamental factabout the movement of pollutants and the interconnected nature of the
tributary system demonstrate wbgveredributaries of traditional navigable waters, interstate
waters, and the territorial seas, alone or in combination with otiveredtributariesin a

watershed, have a significant nexus with those downstream waters. Thus, in the rule the
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agencies assert CWA jurisdiction over@leredtributaries as defined.hosecovered
tributaries are fAwaters of thanalidis.i ted Stateso
b. Covereddjacentwaters

Basedort h e a grevieve df taessdientific literature and the law, the agencies
determine thatoveredadjacent waters, as definéddave a signi ficant nexus
the United StateS. The scientific literature, including the Science Report, consistently supports
the conclusion thatoveredadjacent waters provide similar functions and work together to
maintain the chemical, physicalndbiological integrity of the downstreatraditiond navigable
waters, interstate waters, and the territorial eaause of their hydrological and ecological
connections to, and interactions with, those waters. Science demonstrates that this functional
connectivity is particularly evident wheceveredadjacent waters are located viiththe
floodplain of thetraditional navigable water, interstate water, the territorial seagred
tributary, or impoundmento which they are adjacent or are otherwise sufficiently proximate to
waters with no floodplairsuch as lakes and ponds. Location within the floodplain and
proximity ensure that the aquatic functions performeddmeredadjacent waters are effectively
and consistently provided to downstream wat8egTechnical Support Document.

The agenciescanl ude t hat all waters meeting the d
similarly situated for purposes of analyzing whether they have a significant nexuaddianal
navigable water, interstate water, or the territorial ssed on a review dlfie scientific
literature, the agencies conclude that these bordering, contiguous, or neighboring waters provide
similar functions andunctiontogether to significantly affect the chemical, physical, or
biological integrity of traditional navigable watesterstate waters, or the territorial seas.

Further, because t boasiddrebioth tha functional relationsliips drgd a c e nt 0
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proximity of the waters (i.e., those that are located near traditional navigable waters, interstate
waters, theerritorial seas, impoundments, acal/eredributaries), interpreting the term

Asi mil arl y si tcoveredadihcent tvaiersj as definaddrethe adapiormed by

the sciencandis a reasonable interpretation of the scope of the stdtnéegeographic
proximity of an fiadjacento water relative to
the territorial seas, impoundments, aoderedributaries is indicative of the relationship to it,

with many of its defining characteristiossulting from the movement of materials and energy
between the categories of waters. The scientific literawpportghat waters, including

wetl ands, ponds, | akes, oxbow | akes, and si mi
rule, to tradiional navigable waters, interstate waters, the territorial seas, impoundments, and
coveredributaries, are integral parts of stream networks because of their ecological functions

and how they interact with each other, and with downstream traditionglatderiwaters,

interstate waters, or the territorial seas.

Coveredadjacent waters function together to maintain the chemical, physical, or
biological health of traditional navigable waters, interstate waters, and the territorial seas to
which they are déectly adjacent or to which they are connected by the tributary system. This
functional interaction can result from hydrologic connections or becawssedadjacent waters
can act as water storage areas holding damdigiodwatersor filtering harmful pdlutants.

These chemical, physical, and biological connections affect the integrity of downstream
traditional navigable waters, interstate waters, and the territorial seas through the temporary
storage and deposition of chanfi@iming sediment and woodiebris, temporary storage of
local groundwater sources of baseflow for downstream waters and their tributaries, and

transformation and transport of organic mat@veredadjacent waters improve water quality
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through the assimilation, transformation, egsgestration of pollutants, including excess nitrogen
and phosphorysind chemical contaminants such as pesticides and metals that can degrade
downstream water integrity. In addition to providing effective buffers to protect downstream
waters from pollutia, coveredadjacent waterform integral components of downstream food
webs, providing nursery habitat for breeding fish and amphibians, colonization opportunities for
stream invertebrates, and maturation habitat for stream inSeatstedadjacent waterserve an
important role in the integrity of traditional navigable waters, interstate waters, and the territorial
seas by subsequently releasing (desynchronizing) floodwaters and retaining large volumes of
stormwater, sediment, nutrients, and contamintnatiscould otherwise negatively impact the
condition or function of traditional navigable waters, interstate waters, and the territorial seas.

Floodplain areas connect aquatic environments through both surfasbadiogv
subsurfacéaydrologic flowpaths.Waters in these areas are therefore uniquely situated in
watershes to receive and process wateat passsover densely vegetated areas and through
subsurface zones before reaching streams and rivers. When contaminants reach a floodplain
water, they calbe sequestered in sediments, assimilated into wetland plants and animals,
transformed into less harmful and/or mobile forms or compounds, or lost to the atmosphere.
Wetlands located in floodplains store large amounts of sediment and organic matter from
upgream and upland areas. In addition, the primary function of many floodplain wetlands in the
Western United States is sediment exchange, which can transform materials and compounds
temporarily on floodplains.

Wetlands and other similar waters in floodplareas act as buffers that are among the
most effective tools for mitigating nonpoint source pollution. The literature shows that

collectively, wetlands and other similar waters improve water quality through assimilation,
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transformation, or sequestratonf nutri ents, sedi ment, and ot he
and metals that can affect downstream water (
wetlands from dry and wet atmospheric deposition, runoff from upland agricultural and urban

areas, spradrift, subsurface water flows, outfalls, pipes, and ditches.

Floodplain waters, including wetlands, can reduce flood peaks by storing and
desynchronizing floodwaters. They can also maintain river baseflows by recharging alluvial
aquifers. Many studigsave documented the ability of floodplain wetlands to reduce flood
pulses by storing excess water from streams and rivers. One review of wetland studies reported
that floodplain wetlands reduced or delayed floods in 23 of 28 studies. For example, peak
discharges between upstream and downstream gaging stations on the Cache River in Arkansas
were reduced 1017120 percent primarily due to f

Ecosystem function within a river system is driven by interactions between the physical
environnent and the diverse biological communities living within the river systéatlands in
floodplains become important seed sources for the river network, especially if catastrophic
flooding scours vegetation and seed banks in other parts of the chitovelments of
organisms that connect aquatic habitats and their populations, even across different watersheds,
are important for the survival of individuals, populations, and species, and for the functioning of
the river ecosystem. For example, lateral exipansnd contraction of the river in its floodplain
results in an exchange of matter and organisms, including fish populations that are adapted to use
floodplain habitat for feeding and spawning during high water. The organisms that live within
the hyporh& zone for these micand largesized river systems have a demonstrated connection

outward to several miles within the floodplain. General field practice observations further
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indicate thatoveredadjacent waters with a close proximity have a significant nexus with the
downstream waters.

Waters adjacent to impoundments aogeredtributaries are integrally linked to the
chemical, physical, and biological functions of the waters to which theadgeent and,
through those waters, are integrally linked to the chemical, physical, and biological functions of
the downstreartraditional navigable waters, interstate waters, or the territorial $bas, where
waters are adjacent to impoundmentsmreredtributaries, they also have a significant nexus to
the downstreartraditional navigable waters, interstate waters, or the territorial bas
important functions thatoveredadjacent waters perform that impact downstream traditional
navigable wates, interstate waters, and the territorial seas and their integrated behavior with the
tributary system demonstrate why all waters adjacent to traditional navigable waters, interstate
waters, or the territorial seas as well as impoundmentsaratedributaries, alone or in
combination with othecoveredadjacent wetlands in a watershed have a significant nexus with
those downstream waters.

Based on the science atiirtechnical expertise and experiende agencies determine
it is appropriate to ptect allcovered adjacent watetsecause those waters are functioning as an
integrated system with the downstreaaditional navigable waters, interstate waters, or the
territorial seas and significantly affect such downstream waters. Consequedywaters are
Aadj acent o and therefore fAwat €overedajhcentvwaersUni t e
are fAwaters of the United Stateso without the

3. CaseSpecific Significant Nexus Determinations

a. Two exclusivecircumstances for caspecific significant nexus determinations
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The rule identifieswo exclusive circumstances undenich a significant nexus
determinationismadeonacase@ eci fi ¢ basis to determine whet
United States. Fir st , subcategoriesf veatersi Prairiepatholes, Carolina and
Delmarva bays, pocosins, western vernal poo(Salifornia and Texas coastal prairie wetlands
iTthat the agencies concl udesmuissti nhd aanayl ysz & du ai
when making a casgpecific significant nexus analysis. Second, there are waters for which the
agencies have made no conclusions with respec
which a casespecific significat nexus analyses may be undertaken. The rule establishes that
casespecific determinations may be made for waters looattdn the 100year floodplain of a
traditional navigable water, interstate water, or the territorial seaor waters located ithin
4,000 feet from the high tide line or thedinary high water maréf traditional navigable waters,
interstate waters, the territorial seas, impoundments, or tributaries.

b. Summary of rationale for Asimilarly

Basedontheme nci es® expertise and experience an:
agencies have determined that waters in the five subcategories ofidetéifeedin paragraph
(a)(7) are similarly situated amdustbe combined with other waters in the same sigigay
located in the same watershed that drains to the néa@isional navigable water, interstate
water, or the territorial sea$eeTechnical Support Documenthe scientific literature shows
that these subcategories of waters are frequentlyed¢agether in a complex or are otherwise
closely celocated and perform similar functiorighe agencies specifically sought comment in
the proposal on options to address these five subcategories of waters, including whether waters

in these subcategorisshoul d be found As.imilarly situatedo
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Based on the body of scientific literature regarding the subcategories of waters specified
in paragraph (a)(7) and their functions, the agencies determined that waters of the specified
subcategories are similg situated because they perform similar functions and they are located
sufficiently close to each otha&y function together in affecting downstream waterd therefore
reasonably bevaluated in combination with regard to their effects on the integrity of traditional
navigable waters, interstate waters, or the territorial seas. The specified subcategories of waters
perform similar functions as waters of the same subcategory in tleessiagte point of entry
watershed and collectively function together to affect a traditional navigable water, interstate
water, or the territorial seas. Among the functions and relationships in the landscape the
agencies considered to conclude that theategories are each similarly situasedthe
physical capacity of the waters to provide flood and sediment retehtidatermining that the
waters in each of the five subcategoaesfi s i mi | a r | hg agericiesanalideddhato t
these subcateges of waterareco-locaedto each other asimilarto the tributary system such
that thegy havecumulative and additive effects on pollutant removal through parallel, serial, or
sequential processing, such as the role of pocosins in maintaining wdigriquesstuaries. The
subcategories of waters are sufficiently near each other or the tributary system to function as an
integrated habitat that can support life-cycle of a species or more broadly provide habitat to a
large number of a single species.

The SAB expressed supportfon e agenci es 6 o pthépmposedmlet he p
to identify certain subcategories of waters as similarly situatelchighlighted these same five
subcategories | t st a talsahdequatgé scipntifie evielea to Support a determination
t hat certain subcategories and types &f 6ot he

(e.g., Carolina and Delmar&ays, Texas coastal prairie wetlanpisirie potholes, pocosins,
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western vernal pools) are similasituated (i.e., they have a similar influence onghsgsical,
chemical and biological integrity of downstream waters and are similarly situated on the
landscape) and thus could be considered waters of the United States. Furthermore, as the science
coni nues to develop, other setlsardfy wvsdttluaan desd . ndad)
2014b at 3
The agencies concluded that the specific subcategories of waters listed in paragraph
(a)(7) are similarly situated for purposes of a egsecific signifiant nexus based on the
following:
(i) Prairie potholes are a complex of glacially formed wetlands, usually occurring in
depressions that lack permanent natural outlets that are found in the central United States
and Canada. In the United States, they are found from central lowa through western
Minnesota, eastern South Dakota, and North Dakota. Prairie potholes demonstrate a wide
range of hydrologic permanence; some hold permanent standing water and others are wet
only in years with high precipitation. This in turn influences the diversity andtsre of

their biological communities.

Prairie potholes generally accumulate and retain water effectively due to the low
permeability of their underlying soil, which can modulate flow characteristics of nearby
streams and rivers. One of the most ndtgdrologic functions oPrairie potholes is

water storage. Because most of the water outfloRranriepotholes is via
evapotranspiratiorBrairiepotholes can become water sinks, preventing flow to
downstream watersrédrie potholesalso can accumulathemicals in overland flow,

thereby reducing chemical loading to other bodies of water. \Wheanepotholes are
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artificially connected to streams and lakes through drainage, they become sources of
water and chemical® downstream water#rairie potholes also support a community of
highly mobile organisms, from plants to invertebrates that move aRrange potholes

and that can biologically connect the entire complex to the river network.

Prairie ptholes can be highly connected to otReirie patholes via shallow subsurface
connections and via surface hydrologic connections during the wet season. They can also
be connected to the stream network via surface and shallow subsurface connections.
Intense precipitation events or high cumulative preaiijgih over one or more seasons

can result in temporary hydrologic connectivity betwBeairie potholesind fromPrairie

potholes o0 t he tr i but-amdsypis ylsot eemvevnitas . if i | |

Their density across the landscape varies from region to region &stitteof several

factors, including patterns of glacial movement, topography, and climate. In some parts
of the region, prairie pothole density is very high. Though their density varies across the
landscapePrairie potholes often act as a complex. Theyehsimilar functions that can

collectively impact downstream waters.

Prairie potholes have been determined to be similarly situated based on the characteristics
of Prairie pothols, including their density on the landscape, their interaction and

formation as a complex of wetlands and open waters, their connections to each other and
the tributary network, and their similar functions. In addition, their chemical, physical,

and biologcal connections to downstream waters and the strength of their effects on the
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chemical, physical, or biological integrity of a traditional navigable water, interstate
water, or the territorial seas support this determinatiorPttaatie potholes are sinatly

situated by rule.

(i) Carolina and Delmarva bays are ponded depressional wetlands that occur along the
Atlantic coastal plain from northern Florida to New Jersey. Though Carolina and
Delmarva bays are from the same category of wetland and pesifmitar functions,

they are located in different parts of the Atlantic coastal plain and thus have unique
names. Carolina bays are most abundant in North Carolina and South Carolina, while
Carolina bays found in the Delmarva Peninsula are commonly retereedDelmarva

bays or Delmarva potholes.

Most bays receive water through precipitation, lose water through evapotranspiration, and
lack natural surface outlets. Both minepalsed and peditased bays have shown

connections to shallow groundwater. Baygically are in proximity to each other or to
streams, providing for hydrologic connections to each other and to downstream waters in
large rain events via overland flow or shallow subsurface connections. Some Delmarva
bays have surface water connectitmghe Chesapeake Bay. In addition, human

channeling and ditching of the bays are widespread and create surface connections to
other waters, including the tributary system and estuaries. These ditches commonly
connect the surface water of bays to otheshibgt are lower on the landscape, and

ultimately, to streams.
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The hydrology in bays allow for denitrificatiguhemical and biological processes that
remove nitrogen from watenvhich anreduce the amount of nitrate in both

groundwater and downstreasurface waters. Because bays are frequently connected
chemically to downstream waters through ditches, they can be sources of sediment and
nutrients to downstream waters. Where they are not connected via confined surface

connections, bays can act as sedhitr@ad nutrient sinks.

Fish are reported in bays that are known to dry out, indirectly demonstrating surficial
connections. Amphibians and reptiles use bays extensively for breeding and for rearing
young. These animals can disperse many feet on thedapel and can colonize, or serve

as a food source to, downstream waters. Similarly, bays foster abundant insects that have
the potential to become part of the downstream food chain. Humans have ditched and
channelized a high percentage of bays, creatingsueface connections to downstream
waters and allowing transfer of nutrients, sediment, and other pollutants, such as

methylmercury.

Carolina and Delmarva bays can occur in high density on the landscape and can act as a

wetlands complex. Bays have siarifunctions to other bays and cumulatively these

functions can impact downstream waters.

The agencies conclude that Carolina and Delmarva bays are similarly situated based on

their close proximity to each other and the tributary network, their hydmlogi
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connections to each other and the tributary network, their density on the landscape, and

their similar functions.

(i) The word pocosin comes from the Al gonqui
a hill, o and t h drsedominatedvetandease founs fromWyioginia n d

to northern Florida, but mainly in North Carolina. Typically, there is no standing water
present in these peatcumulating wetlands, but a shallow water table leaves the soil

saturated for much of the year. They rangee fiom less than an acre to several

thousand acres. The slow movement of water through the dense organic matter in

pocosins removes excess nutrients deposited by rainwater. The same organic matter also
acidifies the water. Thiwater is slowly released to downstream waters and estuaries,

where it helps to maintain the proper salinity, nutrients, and acidity.

Because pocosins are the topographic high areas on the regional landscape, they serve as
the source of water for downsara waters. Pocosins often have seasonal connections to
drainageways leading to estuaries ora@iningother wetlands draining into perennial
streams or estuaries. Other pocosins have been ditched and are directly connected to

streams.

The agencies exlude that pocosins are similarly situated based on their close proximity

to each other and the tributary network, their hydrologic connections to each other and

the tributary network, their density on the landscape, and their similar functions.
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(iv) Western \ernal pools are shallow, seasonal wetlands that accumulate water during
colder, wetter months and gradually dry up duswegmer, drier months. Westeremal
pools are seasonal wetlarfdsm the Pacific Northwest to northern Baja California,
Mexico associated with topographic depressions, soils with poor drainage, mild, w
winters and hot, dry summeiBhe agencies have determined that Califomeianalpools

are Asimilarly situated. o

Because their hydrology and ecology are so tightly coupledtigtiocal and regional

geological processes that formed them, western vernal poSkliforniatypically occur
within Avernal pool | andscapes, 0 or compl e
each other and to seasonal streaB@mecommon findngs about the hydrologic

connectivity ofwesternvernal pools includevidence for temporary or permanent

outlets, frequent filling and spilling of higher pools into lower elevation swales and

stream channels, and conditions supporting subsurface flomsggthpools without

perched aquifers to nearby streams.

Non-glaciated vernal pools in western states are reservoirs of biodiversity and can be
connected genetically to other locations and aquatic habitats throughanthdnimal
mediated dispersal. Anirtgaand other organisms can move between western vernal pool
complexes and streams. Insects and zooplankton can be flushed from vernaltpools in
streams and other watetaring periods of overflow, carried by animal vectors (including

humans), or dispersdxy wind.
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The agencies conclude that western vernal padBaliforniaare similarly situated based
on their close proximity to each other and the tributary network, their interaction and
arrangement as a complex of wetlands, their hydrologic connections to each other and the

tributary network, their density on the landscegoed their similar functions.

(v) Along the Gulf of Mexico from western Louisiana to south Texas, freshwater
wetlands occur as a mosaic of depressions, ridges, intermound flats, and mima mounds.
These coastal prairie wetlands were formed thousangesao$ ago by ancient rivers and
bayous and once occupied almost a third of the landscape around Galveston Bay, Texas.
The term Texas coastal prairie wetlands is not used uniformly in the scientific literature
but encompasses Texas prairie pothole (freshvwpressional wetlands) and marsh
wetlands that are described in some studies that occur on the Lissie and Beaumont

Geological Formations, and the Ingleside Sand.

Texas coastal prairie wetlands are locally abundant and in close proximity to other
coastl prairie wetlands and function together cumulatively. Collectively as a complex,
Texas coastal prairie wetlands can be geographically and hydrologically connected to
each other via swales and connected to downstream waters, contributing flow to those
downstream waters. Cumulatively, these wetlands can control nutrient release levels and
rates to downstream waters, as they capture, store, transform, and pulse releases of

nutrients to those waters.
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The agencies conclude that Texas coastal prairie wettaadsmilarly situated based on
their close proximity to each other and the tributary network, their hydrologic
connections to each other and the tributary network, their interaction and formation as a

complex of wetlands, their density on the landscapd,their similar functions.

I\V. Definition ofdWaters of the United Statés

A. Summary otheRule

The rule revises the existing definition o
the CWA, science, the agenciesd technical exp
decisions The final ruleestablishesategories of waters that are jurisdiotidband other
categories of waters that are excluded, as well as categories of waters and wetlands that require a
casespeci fic significant nexus evalwuation to de
and covered by the CWA. The rule also pregdlefinitions for key terms used in the regulation.
The final rule retains much of the structure
the United States, o0 and many of the existing
requred in light of Supreme Court decisions or other bases for revision. All existing exclusions
from the definition of Awaters of the United
reflecting | ongstanding agenforithefrgdtiner acti ce ar

The agencies define Awaters of the United
sections of the CWA to include the traditional navigable waters (a)(1), interstate waters (a)(2),
the territorial seas (a)(3), impoundments ofgdittional waters (a)(4goveredributaries (a)(5)

andcoveredadj acent waters (a)(6). Waters in these
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Uni t ed St anoaddidond analysisiis required. This eliminates the need to make a
casespecific significant nexus determination fcoveredributaries orcoveredadjacent waters
because the agencies determined that these waters have a significatd metass identifiedn
(@(@)through(a)(3)oftheruleand t hus are fRiwStatesofdo The Emgiene
emphasize that the finding of jurisdiction for theseeredributaries andoveredadjacent
waters was not based on the mere connection of a water body to downstream waters, but rather a
determination that the nexus, alone or in combination with other of tbeseedributaries or
coveredadjacent waters in the watershed, is significan

The agencies exclude specified waters from
Stateso in paragraph (b) of the rul e. The ru
exclusion for waste treatment systems designed consistent wittgthieemerg of the CWA
and makes no change to the existing exclusiopiior converted croplandThe rule excludes
for the first timecertain waters and features over which the agencies have ggnetakserted
CWA jurisdiction as well agroundwaterwhichthe agencies have never interpreted to be a
Awater of t he thaCWAe Godifyihgahese forgstanding) practices supports
the agenciesd goals of providi nfathagregelaesder c | ar
public andregulatorsand makes rule implementation clear and practical.

Thisfinal rule provides clear exclusions for certain types of ditclié® final rule also
expressly excludes stormwater control features created in dry land and certain wastewater
recyclingstrudures created in dry landWaters and features that are excluded under paragraph
(b) of the rule cannot be determined to be jurisdictional under any of the categories in the rule

under paragraph (a).
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I n addition to waters tthheatUnairtee dc aSteagtoersi oc aol r
excluded under paragraphs (a) and (b), the ru
the United St at-specificdetarinigation has found aesigrifiaant@exus
between the water and traditidmavigable waters, interstate waters, or the territorial seas. First,
paragraph (a)(7) of the rule specifies five types of watesr(e potholes, Delmarva and
Carolina bays, pocosins, western vernal poofSalifornia and Texas coastal prairie wetlis)
that the agencies havedetdr ned t o b e fAdandrihudaee tolbg corsidetedinat e d
combinationin a significant nexus analysis. Second, paragraph (sp&ifiesthat waters
locatedwithin the 100year floodplain of a traditionalavigable water, interstate water, or the
territorial seas, and waters locateithin 4,000 feet from the high tide line or thedinary high
water markof traditional navigable waters, interstate waters, the territorial seas, impoundments,
or coveredributaries may be found to have a significant nexus on aspasgfic basis, but the
agencies have not made a determination that t
significant nexus analysis for these waters will include a-gaseific asessment of whether
there are angimilarly situated waters, as well as whether the watene or in combination
with any waters determined to be similarly situatea a significant nexus to a traditional
navigable water, interstate water, or territosiea. The rule outlines at (c)(B)(ix) functions
relevant to these caspecific significant nexus analyses.

Paragraph (c) ohk ruleprovidesdefinitions for key terms used in the regulation. Some
of these are unchanged from the currentregulations ncl udi ng t he definitic
(c) (4), Afordinary high water marko at (c) (6)

are existing, unchanged Corpsé6é defin33tions ad
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C.F.R.3283(H(e). The rul e also defines for the first
Anei ghboringo (an aspect of adjacency) at (c)

This rule is effective onifisert date 60 days afterthe date of publication in the
Federal Registet. Under existing Corps' regulations and guidance, approved jurisdictional
determinations generally are valid for five years. The agencies will not reopen existing approved
jurisdictional determinations urde requested to do so by the appli@antonsistent with
exi sting Cor p aéwinjoumatbrawacaats revision oktlse sletermination before
the expiration periodSimilarly, consistent with existing regulations and guidance, approved
jurisdictional determinations associated with issued permits and authorizations are valid until the
expiration date of the permit or authorization.

As a general matter, the agen @didns are governed by the rule in effect at the time
the agency issues aigualictional determination or permit authorization, not by the date of a
permit application, request for authorization, or request for a jurisdictional determination.
However, any jurisdictional determinations issued prior to the effective date of ttadule
jurisdictional determinations associated with permit applications deemed by the Corps to have
been complete on the date this rule is published if¢deral Registerincluding complete pre
construction notifications, will be made consistent withdkisting rule, unless the applicant
requests that its approved jurisdictional determination or permit authorization be decided after
the effective date of the new rule. Reliance on preliminary jurisdictional determinations is also
not affected by the issince of this rule. All other jurisdictional determinations and requests for
authorization requiring an approved jurisdictional determination issued on or after the effective

date of this rule will be made consistent with this rule.
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It is important to erphasize that the agencies do not anticipate being able to complete
new jurisdictional determinations submitted after this rule is published before it becomes
effective. As a result, requesters seeking jurisdictional determinations after the rule tsgolublis
should expect the determination will be made consistent with this rule. The agencies recognize
there are a number of requests for permit applications and requests for jurisdictional
determinations pending at any time. The agencies expect only gsmtiah of those pending
actions will require additional information from or work by the requester. As described in the
Economic Analysis, the vast majority of requests address streams and adjacent wetlands, and the
agencies do not expect new informatarwork will be needed to complete those requests. If
any additional information is needed to assess these requests, the agencies will work proactively
with permit applicants to reduce potential skterm disruptions in the permit process that may

be aseciated with the rule.

B. Traditional Navigable Waters

Theexi sting regulations include within the ¢
waters that are currently used, or were used in the past, or may be susceptible to use in interstate
or foreign commerce, including all waters which are subject teltheand flow of the tideSee
e.g,33CFR328.3(a)(1); 40CFR30. 3(s) (1) ; 40 CFR 122.2 (fiwat ¢
paragraplo f t he regul ation encompasses those water
navi gabl €he wla tloesrnst aké any changes to thparagraptof the regulation.

For purposes of CWA jurisdiction, waters will be considered traditional navigable waters,

andjurisdictional undefa)(1) of the rule, ifthey.
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1 Are subject to section 9 or 10 of the Rivers and blarBppropriations Act of 1899;

1 Have keen determined byRederal courto benavigablein-fact under Federal law;

1 Are waters currently being used for commercial navigation, including commercial
waterborne recreation (for example, boat rentals, guigeing trips, or water ski
tournaments);

1 Have historically been used for commercial navigation, including commercial waterborne
recreation; or

1 Are susceptible to being used in the future for commercial navigation, including

commercial waterborne ceeation.

SeeTechnical Support DocumeritJ.S. Army Corps of Engineers Jurisdictional
Determination Form Instructional Gui cbedboo k Ap
available at:

http://www.usace.army.mil/Portals/2/docs/civilworks/regulatory/cwa_guide/app_d_traditional n

avigable waters.pdf

The agencies oeived several comments on the scope of traditional navigable waters.
Some commentesbser ved that fAtraditional navigabl e v
based in science. Several commenters thought that the final rule should specifyrabosgi®
be taken into account when determining if a water is susceptible to being used in future
commercial navigation. The agencies have not revisdegulatiorio address susceptibility,
but observehatcasedaw has provided a number of considerations and examples that are

described further in the Technical Support Do
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practice.

C. Interstate Waters

The existing regul ati ons diecludemerstitewaters,r s o f
including interstate wetlands. The rule does not change that provision of the regulations.
Therefore, mterstate waterarei wat er s of the United Stateso eve
purposes of Federal regulation un¢ex(1) and do not connect to such waters. Moredker
rule protectsmpoundments of interstate watetr#iyutaries to interstate waters, waters adjacent
to interstate watergndwaters adjacent tcoveredributaries of interstate watelpgecause they
have a significant nexus to interstate watétsotection of these waters is thus critical to
protecting interstate waters.

Thel anguage of the CWA indicates that Congr ¢
to include interstate waters without impagim requirement that they be traditional navigable
waters themselves or be connected to traditional navigable waters. The precursor statutes to the
CWA subjectednterstate waters and their tributaries to Federal jurisdiction. The text of the
CWA, speciftally CWA section 303which establishes ongoing requirements for interstate
waters, in conjunction with the definition of navigable waters, provides clear indication of
Congressod intent to protect i nt er srégaldian. wat er s
Other provisions of the statute provide additional textual evidence of the scope of the primary
jurisdictional term of the CWA.

The agencies also have a longstanding regulatory interpretation that interstate waters fall

within the scope of CW jurisdiction The agenci es6 interpretation \
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contemporaneously with the passage of the CWA and is consistent with the statutory and
legislative history of the CWAFurthermore, the Supreme Court has never addressed the
CWAOGs coverage of interstate water SWANG@Q d it i
andRapanogo question the jurisdictional status of interstate waters or to impose additional
jurisdictional requirements on interstate wateif$ie assertion of jurisdiction over interstate
waters is based on the statute and under predecessor stéuete8 i nt er st at e water s
defined as all rivers, lakes, and other waters that flow across, or formadd, sate boundaries.
Pub. L. No. 86845,8 10, 62 Statl155, at1161 (1948). The agencies will continue to
implement the provision consistent with the intent of CongrEss.additional discussion of the
agencies6 inter pr e teattoiinerstatowatersebApper@WBofthel t h r es p
proposed rulend theTechnical Support Document.

It is reasonable to assert jurisdiction over tributaries, adjacatietspand waters that
have a significant nexus to interstate waters consistent with the framsetddzcthin Justice
Kennedy s o pniRaparmdor establishing jurisdiction over waters with a significant nexus
to traditional navigable waterdVaters and wtlands with a significant nexus to traditional
navigable waters and interstate waters have important beneficial effects on those waters, and by
recognizing that polluting or destroying waters with a significant nexus can harm downstream
jurisdictional waers. Traditional navigable waters and interstate waters cannot be protected
without also protecting the waters that have a significant nexus to those agidestified in
the rule. The rule thus defineSwat er s of the Uni tredtoifterstatee so t o
waters, waters adjacent to interstate waters, waters adjacent to tributaries of interstate waters, and

other waters that have a significant nexus to interstate waters.
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The agencies received a number of comments on interstate wabeng commenters
asserted thanhterstate watersequired a significant nexus to a traditional navigable water in
order to be jurisdictional aftétapanos The agencies disagree for the reasons described,above

in Appendix Bto the proposed rul@ndin the Technical Support Document.

D. Territorial Seas

The CWA and its existing regulations inclu
United States. o0 The rule makes no changes to
change theorderiigo ear |l i er i n the regulation. The CW
fithe territorialseasat secti on 502 (7). The CWAiIngoes on t

section502(8a s fit he belt of the seas meadongtetd f r om
portion of the coast which is in direct contact with the open sea and the line marking the seaward
limit of inland waters, and extending seaward
establish the seawar t edi Shetetrimrial.séawaeackearlg of t he
coveredby the CWA (they are also traditional navigable watensilit is reasonabléo protect
their coveredtributaries andoveredadjacent waters

Although some commentsidressetl he de f i niittoiroinalo fs eflatseor rpr o v i
CWA suggesting that the distance thresholds be revised to reflect other resource statutes

agencies do not have authority to revise statutory language.

E. Impoundments
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Theexisting regulations provide that impoundmentgwediters of the United States
remain fiwaters of the United Statésnd therule does nomake any changes to the existing
regulatory language.

Impoundments are jurisdictional because an impoundmeritafat er of t he Uni
Stateso remains a fowatnar befc atulse UYrciiteend | $ti &t d 9
impoundments continue to significantly affect the chemical, physical, or biological integrity of
downstream traditional navigable wateinterstate waterandthe territorial seasSeeTechnical
Support DocumenT he Supreme Court has confirmed that
the United Stateso duosgistionaldSeeS.DaWagenCdh e Maingt er no
Bd.of En¥. Prot, 547 U.S. 370, 379 n.5 (2006) (A[ N]Jor
nati onal waters by exerting private control o
tributary to the Snake River which flows only about two months per yeandeoé an irrigation
diversion structure installed upstream, the Ninth Cingatedfi i t i s doubt fful t hat
made diversion would have turned what was part of the waters of the United States into
something else and, thus, eliminated it from nationac o n U.8. v.M0os@496 F.3d 984988
(9" Cir. 2007),cert. denied554 U.S. 918 (2008). As a matter of policy and law, impoundments
do not defederalize a water, even where there is no longer flow below the impoundmient.
agenciedave analyedstream network above and belowmpoundmerg, for connection to
downstream traditional navigable waters, interstate waters, or the territoriaSséarstific
Il iteratur e, as wel | as the agenciesd scientif
impoundments have chemical, physical, and biological effects on downstream \g&ters.

Technical Support Document.
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The agencies alsonotetllan | mpoundment of a water that
Stateso can become jurisdictional i f ,-in-f or exa
fact and covered under paragraph (a)(1) of the rule.

By their nature, impoundments of jurisdictionalters would also often meet the
definition of fiadjacent waterg as they are typically bordering or contiguous. Impoundments of
Awat ers of t h eperquiisdictiahal Brtea(b)@)sobthe aute avithout the need to
determine if they are alsdjacent under (a)(6). However, as described in section IV.G below,
fiadjacent watergas defined, have a significant nexus to traditional navigable waters, interstate
waters, or the territorial seas, whmeothof bol st e
Awaters of the United Stateso remain fiwaters

Impoundmentslsomay be one of the waters through whichutariesindirectly
contribute flow to a traditional navigable water, interstate water, or territorial/sea matteof
law and science, an impoundment does not cut off a connection between upstream tributaries and
a downstreantraditional navigable water, interstate water, or territorial seeovered
tributaries above the impoundment are still considatethutary to downstreartraditional
navigable waters, interstate waters, or the territorial @e&s where the flow of watenight be
impeded due to the impoundme@ee(a)(h).

The agencies received comments on impoundmehish generally explorethe
impacts ofimpoundment®n connectivity to downstream waters. For the reasons described
above and in the Technical Support Document, the agermietuded that impoundments of

ifwaters of the United Stateso remain Awaters

F. Tributaries
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Thexistingdef i ni ti on of fAwat er ssalldributatids withddin i t ed S
gualification. The final rule protects only waters that have a significant effect on the integrity of
traditional navigable waters, interstate waterghe territorial seas. The rule establishes a
definition of @t r iawatetneetingthe ddinitidn optiibotaryi, whiésss t h at
excluded under paragraph (Hafi wat er of the United Stateso wi:
casespecific significant nexus evaluatiorAs explained in Section Ill abovegpweredtributaries
and the functions they provide, alone or in combination with other tributaries in the watershed,
significantly affect the chemical, physical, and biological intggf traditional navigable
waters, interstate waters, or the territorial s€dse alsd@ echnicalSupport Document. This
section describes the provisions of the rule addressing tributaries and changes made to the
provisions in the proposed rule based on public comments.

1. What Are the Provisions in the Rule?

The rul e def iemphaiinf thephybiaaltctearactedistids greated by
sufficientvolume, frequency and duran of flow, and that the water contributes flow, either
directly or through another water, to a traditional navigable water, interstate water, or the
territorial seas. Tib definition is based on the best available science, intent of the CWA, and

caselaw, and is consistent with current practice. As mentioned above in Section lll, the Science

Report concludes that A[t] he sciestrdamst i c | iter
individually or cumul atively, exert a strong
ScienceReportatES-2.

~

First,to meettherued ef i ni ti on of Atri but athrpugb a wat e

another water or watets a tradtional navigable water, interstate water, or the territorial seas.
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Waters through which a tributary may contribute flow indirectly include, for example,
impoundments, wetlands, lakesid other tributariesA tributary may contribute flow through
any nunber of downstream watefgicluding nonjurisdictional features, such as a ditch
excluded under paragraph (b) of the rule, and jurisdictional waters that are not tributaries, such as
an adjacent wetlandbut it must be part of a tributary system that eventually flows to a
traditional navigable wateaninterstate water, or the territorial sedis limitation on what
constitutes a tributarfpr purposes of this rule fsndamental. If a water is noag of the
tributary system of a traditional navigable water, interstate water, or the territorial seas, it does
not meet the definition of fihtsprovisiontothervle@ and i s
For example, an intermittent stream thastexwholly within one state, is not itself a traditional
navigable water, and whose flows eventually ends without connecting to a traditional navigable
water, interstate wat ewat eor otfh e htee rfnii tit derdit aslt wsb
for purposes of this ruleTo determine whether a water meets this aspect of the definition, the
connection can be traced using direct observation, U.S. Geological SUSEB)datg stream
datasets such as the National Hydrography Dataset, aeriagpdquity or other reliable remote
sensing information, or other appropriate information.

Under the rule, flow in the tributary may be perennial, intermittent, or ephenidral.
agencies received comments suggesting that the final rule provide definitidims ferms
ephemeral flow, intermittent flow, and perennial flow. The agencies considered the request and
determined that there was no need to include a definition since they are commonly used
scientificterms.L,ongst andi ng agen perensadstrgamsaas thaseweth c ons i d
flowing water yeairound during a typical year, with groundwateicontributions oflow from

higher in the stream or river network as primary sources of water for stream flow. Intermittent
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streams are those thathave pth eci pi t ati on and groundwater ptr
flow, and flow continuously only during certain times of the yeag,(during certain seasons
such as the rainy season). Ephemeral streams have flowing water only in response to
precipitationevents in a typical year, and are always above the water table. Precipitation can
include rainfall as well as snowmelt. Science shows that tributaries regardless adfédion
are very effective at transporting pollutants downstream, such as exagssteaind sediment,
which impact the integrity and character of traditional navigable waters, interstate waters, and
the territorial seasSeeTechnical Support Document.
Secondthe rule requires two physical indicators of flow: there must be a bellaaukd

and an indicator of ordinary high dytthese mar k.
waters the agencies have concluded are the type of waters that the CWA was intended to protect
and which either individually or in combination with otleeveredributaries in the watershed
have a significant nexus to a traditional navigable water, interstate water, or the territorial seas.
Thus, the agencies are not defining fAwaters o
might be considered t r i b ut a renemlsdentificiiteratired o pgovide additional clarity
and for ease of wuse for the public, the agenc
ordinary highwatermark n EPAG6s regul ations as wel | . Unde
ordinary high water marindicators include characteristics such as shelving, scour, changes in
soil characteristics, and destruction of terrestrial vegetation, among others.

A bed andbanks andther indicators obrdinary high water maréire physical indicators
of water flow and are only created by sufficient and regular intervals of flow. These physical
indicators can be created by perennial, intermittent, and ephemeral $leg&lechnical Support

DocumentFor purposes of the rul e, Abed and banks
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between which flow is confined. The banks constitute a break in slope between the edge of the
bed and the surrounding terrain, and may vamnfsbeep to gradual. Existing Corps regulations
defineordinary high water marés the line on the shore established by the fluctuations of water
and indicated by physical characteristics such as a clear, natural line impressed on the banks,
shelving, chages in the character of soil, destruction of terrestrial vegetation, the presence of
litter and debris, or other appropriate means that consider the characteristics of the surrounding
areas. 33 CFR 328.3(e). That definition is not changed by thandisadded o EP A6 s
regulations.

CurrentCorps regulations and guidance identidtand bankasindicators of the
ordinary high watermartkikh e def i ni t i mthis wlé requites thebpresemace of a bed
and banks andnadditionalindicator ofordinary high water markuch as staining, debris
deposits, or other indicator identified in the rule or agency guiddnaaany tributaries, the bed
is that part of the channel below thelinary high water markand the banks often extend above
theordinary high water mark For other tributaries, such as those that are incised, changes in
vegetation, changes in sediment characteristics, staining, orootheary high water mark
indicators may be found within the banks. In conclieted channels he concretactsas the
bed and banks and can have othrelinary high water marindicators such as staining and
debris depositsindicators of arordinary high water marknay vary from region to region
across the countrySeeTechnical SuppofDocument.

Other evidence, besides direct field observation, may establish the presence of bed and
banks and another indicatorafinary high water mark'he agencies currently usgnytools
in identifying tributaries and wilkkontinue tarely on their &perience anéxpertise in identifying

the presence of a bed and banks and ordinary high matér For example, everal reliable,
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well-established remote sensing sources of information or mappirassest taestablish the
presence of water that comiutes flow to araditional navigable water, interstate water, or the
territorial seasnd provide evidence regarding the presence of a bed and bardwso#mer
indicator ofordinary high water markAmong the types of remote sensimgmapping
information thatcan assist in establishing the presence of vaaelUS5S topographic datahe
USGS National Hydrography Dataset (NHD), Natural Resources Conservation Service (NRCS)
Soil Surveys, and State or local stream maps, as well as the analysis gita#ogftaphs, and
light detection and rangin@lso known as LIDARYlata, and ésktop tools that provide for the
hydrologic estimation of a discharge sufficient teateanordinary high water marksuch as
regionalregressioranalysisor hydrologicmodding. These sources of information can
sometimes be used independently to infer the presence of a bed and baarkstla@dindicator
of ordinary high water marlor where they correlate, can be useretsonably concludée
presence of a bed and banksl ardinary high water mark

Both the USGS topographitataand the NHD datassist talelineate tributaries to
traditional navigable waters, interstate waters, or the territorial ¥élaere one or both of these
sources havmdicateda fibl ue ,0 ithleersde riemsman i ndication t ha
a bed and banks andather indicator obrdinary high water markWhere this information is
combined with stream ordétmore cetainty can result. For exampla water that is a second

order stream will be more likely to exhibit a bed and bamidanother indicator afrdinary

11 Stream order ia method for stream classification based on relative position within a river
network, when streams lacking upstream tributaries fleadwater streams) are fistder

streams and the junction of two streams of the same order results in an increase in stream order
(i.e., two firstorder streams join to form a seceodler stream, and so on). When streams of
different orders join, the order of the larger stream is rethBeeScience Report and Technical
Support Document.
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high water marlas compared to a firstirder streamThis informaton will vary in validity in

different parts of the country, so cavdl be taken to evaluate additional information prior to
reasonably concludg a bed and banks other indicators obrdinary high water marére

associated with the stream. This will be particularly true for-érder streams and fonany

streams in tharid portions of the country. Supporting information that can be used to conclude
the presence of a bed and banks amather indicator obrdinary high water mankwould bethe
presencef USGSstream datan theNRCS ounty Soil Survey or local streamaps which are
mapped independently of the USGS, aerial photography ietatfum, or digital terrain
depictionscreated from LIDARSeeTechnical Support Document.

Tributaries are observable in aerial photography by their topographic expression,
characteistic linear and curvilinear patterns, dark photographic tones, and the presence and
pattern of riparian vegetation. The characteristic linear and curvilinear patterns and dark
photographic tones observed on aerial photography can be caused by shaffemahastbanks
of an incised stream or from water in the stream channel itself. In some cases stream channel
morphology is visible, providing evidence of scour, materials sorting, and deposition, all
characteristics of aardinary high water mark/isible persistent watee(g, multiple dates of
aerial photography showing visible water) provides strong evidence of the sufficient frequency
and duration of surface flow to create a bed and bankethedindicators obrdinary high
water mark Visible indicators ofrunning water such aspids, riffles, and pools all indicate the
presence of a bed and banks atiter indicators obrdinary high water marlOther physical
characteristics of aordinary high water marthat may be visible on aerial photography include
the destruction of terrestrial vegetation and the absence of vegetation in a chituesel.

indicators gleaned from aerial photography interpretatambecorrelate with the presence of
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USGS streamdaain reasonably concludintpat a bed and banks aadother indicator of
ordinary high water marére presentSeeTechnical Support Document.

Additional desktop tools can assist in the identification of bed and bankslaerd
indicators ofordinary highwater mark For instance, field staff use other methods for estimating
ordinary high water markncluding, but not limited to, lake and stream gage data, flood
predictions, historic records of water flow, and statistical evidé3mee desktop toglsudt as a
regional regression analysiad the Hydrologic Modeling System (HE@MS), provide for the
hydrologic estimation of stream discharge sufficient to creatgdinary high water mari
tributariesunder regional conditionSuch desktop tools aparticularlyuseful for identifying
presence of bed and banks amdther indicator obrdinary high water marwhen supported by
additional remote sensing tools that indicate the presersiech physical features

LIDAR is apowerful tool toanalyzethe characteristics of the land surface, including
tributary identification and characterization. LIDAR data are becoming more and more
widespread for engineering and land use planning purposes. Where LIDAR data have been
processed to create a bare earth ehatktailed depictions of the land surface are available. Bare
earth models reveal subtl e elevation changes
and channel morphology. In many cases LIDAR can help delineate tributaries that would exhibit
a ked and banks arehother indicator of aardinary high water maria greater detail than aerial
photography interpretation alone can. Visible linear and curvilinear incisions on a bare earth
model are strong evidence that a tributary with a bed and badlksather indicator of an
ordinary high water maris presentLIDAR-indicated tributariesan becorrelatel with aerial
photography interpretation and USGS stretatg to reasonalyl conclude the presence abed

and banks andnother indicator of aardinary high water mark the absence of a field visit.
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SeeTechnical Support Document. The agencies have been using such remote sensing and
desktop tools to delineate tributaries for many years where data from the field are unavailable or
a field visit isnot possible.
In addition, such desktop todse critical in circumstancasherephysical characteristics

of bed and banks arahother indicator obrdinary high water markre absent in the field, often
due to unpermitted alteration of streammssuch cases where physical characteristics of bed and
banks anénother indicator obrdinary high water marko longer existthey may be determide
by usingother appropriate means that consider the characteristics of the surrounding areas. Such
reliable methodshat can indicate prior existenoébed and banks arather indicators of
ordinary high water mariaclude, but are not limited to, lake asileam gage data, elevation
data,spillway heighthistoric water flow recordglood predictionsstdistical evidencethe use
of reference conditiongr through the nmote sensing and desktop tools descridsalve.

The upper limit of the tributary is the point where a bed and bankarentber indicator of
ordinary high water markease to be identifide. Theordinary high water mar&stablishes the
|l ater al l' i mits of a water, and its absence ge
and banks has ended, representing the upper limit of the tributary. However, a natural or
constructed breaik bed and banks ather indicator obrdinary high water maréoes not
constitute the upper limit of a tributary where bed and banksher indicatoordinary high
water markcan be found farther upstream. Note that waters, including wetlands, avlich
adjacent to a tributary at the wgydimit of the channel aij@risdictional asiadjacent waters.

The definition of Atributaryo includes trilk
impoundments that are jurisdictional under (a)(4) of the. rdlributaries to impoundments of

Awaters of the United Stateso are jurisdictio
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themselves are jurisdictional. As discussed in section N\Mriger case law, an impoundment of
a fAwater of tteenaUmist @ad NYtadteeso®f the United St
demonstrates that impoundments continue to significantly affect the chemical, physical, or
biological integrity of downstream waters traditional navigable waters, interstate waters, and the
territorial seas. Therefore, tributaries to such impoundments continue to have a significant
nexus, alone or in combination with other covered tributaries in the watershed, to the
downstream traditional navigable water, interstate water, or the tedrgeas.

Waters that meet the rule definition of tributary remain tributaes if there is a
manmade or natural break at some point along the connection to the traditional navigable water,
interstate water, or the territorial seds.many tributariesthere are often natural or constructed
breaks in the presence of a bed and banksdinary high water markhile hydrologic
connectivity remains. For example, in some regions of the country where there is a very low
gradient, the banks of a tributaryagnbe very low or may even disappear at times. Many
tributaries lose themrdinary high water mankwhen adjacent wetlands are dgobus with the
streamchannel he definition of Atributaryodo addresses
that meethe definition of tributary remain tributaries even if such breaks occur, so long as bed
and banks and asrdinary high water marlare present upstream of the break. Under the rule,
when acoveredributary flows through a wetland into another tributagrietimes called a
Ar-offst r eamo weovetedribudajy remains girisdictional even though it lost its
ordinary high water marthrough the wetland. By looking to the presence of a bed and banks
and arordinary high water markpstream, the rulensures that a mere break in tdinary
high water markloes not render tributaries with a significant nexus to downstream waters not

jurisdictional. Other breaks that do not sever jurisdiction include constructed breaks such as
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bridges, culverts, pige dams, or waste treatment systems, or natural breaks such as debris piles,
boulder fields, or a stream that flows underground so long as a bed and bankgaicsan
high water marlcan be identified upstream of the bre&ite specific conditions Wicontinue
to determine the distance up valley that needs to be evaluated to see if the break in bed and banks
and ordinary high water mark is temporary or the start of the stream system.

The rule also clarifies that a water meets the definitianilmitary if the water contributes
flow through an excluded &ure such aaditch with ephemeral flow While the water above
and below the excluded feature is jurisdictional if it meets the definition of tributary, the
excluded feature does not becomesdictional. A water also continues to meet the definition of
tributary if at some poirthe watercontributes flowthrough a jurisdictionalvater that is not a
tributary,such as an adjacent wetlamdimpoundment

The agenci esd etaiongfthe @WAlhanirgludedtribetarigs that are
natural, modified, or constructed waters. While this rule at paragraph (b) excludes specific types
of constructed waters from jurisdiction, it continues to interpret constructed tributaries as
jurisdictional unless expressly excluded in paragraph (b). Natural, modified, and constructed
tributaries provide many of the same functions, especially as conduits for the movement of water
and pollutants to other tributaries or directly to traditional navigablkers, interstate waters, or
the territorial seas. The discharge of a pollutant into a tributary generally has the same effect
downstream whether the tributary waterway is natural, modified, or constructed. See discussion
in section 11l.C. above and thesGhnical Support Document. Given the extensive human
modification of watercourses and hydrologic systems throughout the country, it is often difficult
to distinguish between natural watercourses and watercourses that are wholly or partly modified

or constucted. For example, tributaries that have been channelized in comrcoterwise have
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been modified may still meet the definition of tributaries under the rule so long as they have bed
and banks and asrdinary high water markcontribute flow to draditional navigable water,
interstate water, or the territorial seasd are not excluded under paragraph (b). The important
consideration for a modified or constructed
and is not excluded undeagagraph (b).
Ditches areneimportant example of constructed features thaany instances can
meet the definition of tributaryDitches are jurisdictional under the rule only if they both meet
t he defi niti oaremtfexcluded undparageaphybd3) m thelruleNot all
ditches meet the definition of a tributary, and othieas discussed in Sectioii bre expressly
excluded from jurisdiction
Ditches protected by the rule must meet the definition of tributary, having a bed and
barks andordinary high water markand contributing flow directly or indirectly through another
water to a traditional navigable water, interstate water, or the territorial seas. Jurisdictional
ditches include ditches such as the following:
1 Ditcheswith perennial flow
1 Ditches with intermittent flowwhatare a relocated tributargr areexcavated in a
tributary, or drain wetlands
1 Ditches regardless of flowthatare excavated in or relocate a tributary
The definition of tributary includes naturahdisturbed waters anlblose that have been
mantaltered or constructed, but which science shows function as a tridataddition,
alteration or modification afiatural streams and rivers for purposashasflood control,
erosion control, and otheragons does not convert the tributary to a di#ststream or river that

has been channelized or straightened because its natural sinuosity has been altered, cutting off
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the meanders, is not a ditchA. stream that has banks stabilized through use of etor rip
rap €.g.,rocks or stones) isnotaditchhhe Los Angel es River, for ex
United Stateso (and, I ndeed maa ntsr ad iitwiad ral or a
St at e s 0 exlodédunder paragraph (b)(&8ven where it has been ditched, channelized,
or concreted.
A ditch that relocates a stream is not an excluded ditch under paragr@)hafind a
stream is relocated either when at least a portion of its original channel has been physically
moved, or iaen the majority of its flow has been redirectédditch that is a relocated stream is
di stinguishable from a ditch that withdraws w
aguatic characterThe latter type of ditcks excluded from jurisdictin where it meets the listed
characteristics of excluded ditches under paragraph (bA8gncy staff can determine
historical presence of tributaries using a variety of resources, shet@scalmaps historic
aerial photographé$pcal surface watamanagement plans, street maintenance data, wetlands and
conservation programs and plans, as well as functional assessments and monitoringhefforts.
ditch with intermittent flow that drains a wetlanddastherwise meets the definition of
Atri butfarybdbuitary o and is not excluded under (
Evidence, such as current or historic photographs, prior delineatiddSGf state and
localtopographianaps, may be used to determine whether a ditch is an excluded ditch. Site
characteristics may also be present to inform the determination of whether the water body is a
ditch, such as shape, sinuosity, flow indications, etc., as ditches are often icreaiadar

fashion with little sinuosityand mayrmayn ot connect to another Awat
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2. What Changes Did the Agencies Make from the Proposed Rule Based on
Public Comments?

The ruleds definition of #Atributaryo retai
reflects public comments in several important ways. In particular, thempéasizes flow.
The rule defines fAtributaryo bedbewaterlilevandzi ng pt
requiring that the water contributes flow, either directly or through another water, to a traditional
navigable water, interstate water, or the territorial seas. The rule also is clearer regarding the
jurisdictional status of certamtitches, and clarifies that wetlands and waters such as ponds and
lakes that contribute flow to a traditional navigable water, interstate water, or the territorial seas
but typically lack a bed and banks asrdinary high watermare r e c on s i dtedr ebdu tii a d j
nota tributaryo

A number of commenters suggested that the agencies should exclude ephemeral streams
from the definition of tributary, expressing concern that ephemeral waters that flow very rarely
would be consided a jurisdictional tributaryth e r ul e definition of @Atri
flow must be of sufficient volume, frequency, and duration to create the physical characteristics
of bed and banks and ardinary high water marklf a water lacks sufficient flow to create such
characterisics, itis not considerealfit r i but aryo under this rul e. \
expressed conoe that a feature that flowed vergrelycould meet the proposed definition of
Atributary, o0 it is the agenci esuaderjtheculeg ment t ha
because it would not forthme physical indicators required undiee definitiors of fiordinary high
water mark  aitnilkditary o

The rule includes ephemer al streams that m

Uni t ed Sutsathecagedcieb detereined that such streams provide important functions
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for downstream waters, and in combination with otteeferedributaries in a watershed

significantly affect the chemical, physical, and biological integrity of traditional navigable
waters, interstate waters, and the territorial seas. As noted by the SAB, and consistent with the
scientific literature, tributarieas a group exert strong influence on the chemical, physical, and
biological integrity of downstream waters, even though the degree of connectivity is a function
of variation in the frequency, duration, magnitude, predictability, and consequences ofathemic
physical, and biological process&ge, e.gSAB 2014b. These significant effects on traditional
navigable waters, interstate wateasd the territorial seas occur even when the tributary is small,
intermittent, or ephemeral.

In addition,the Scec e Report concludes t havailablen[ a] | t h
evidence for connectivity and downstream effects of ephemeral streams was strong and
compelling, particularly in context with the large body of evidence supporting the physical
connectiviyy and cumulative effects of channelized flows that form and maintain stream
net wor ks. 0 S cli3deForexampkeeephemeral haadwater streams shape river
channels in traditional navigable or interstate waters by accumulating and gradually or
epidically releasing stored materials such as sediment and large woody debris. These materials
help structure traditional navigable and interstate river channels by slowing the flow of water

through channels and providing substrate and habitat for aqugdiciems.

Moreovert he agencies have historically conside
of the United States. o For example, for many
quality standards for ephemeral waters under CWA section 303(c) e v er al Corpso® Ne

Permits under CWA section 404 address discharges of dredged or fill material into ephemeral

Pagel01of 299



This document is a prepublication version. The EPA Administrator, Gina McCarthy, and the Assistant Secretary of the iNkVyrk€jyJo

Ellen Darcy, signed the following final rule on 03/2015. Plase refer to the official version in a forthcoming FR publication, which will appear
on the Government Pr i rhtpi//fdsys.gfofgbvifdsys/gearchiidne.gosamdveore Regulatioes.gdv
(http://www.regulations.ggvin Docket No. EPAHQ-OW-2011-0880.

waters, and the agencies6 definition of dwate
tributaries without reference ttofv regime.

Numer ous commenters asked that the final r
physical characteristics called for under the definition of tributary. Such commenters
emphasi zed the i mportance of a dsetldefiniidnalon of
language. To increase clarity, the preanl®/.F.1. abovancludes a definition of bed and
banks adapted | argely from |l ongstanding agenc
commenters suggested that the rule should add atdefiin o f fAor di nary high
response and to increaseclarityn e r ul e adds t he o@marphgldwaenx i st i n
markdef i ni tion to EPAG6s regul ations. Corps tec
ordinary high water markeferenced above. Several commenters suggested that the agencies
not require a tributary to have both bed and banksedidary high water markbecause bed
and banks are themselves an indicatardfnary high water markand becauserdinary high
water markalone is an appropriate criterion for many streams in the arid west thieere
characteristic obed and banks is less common. The agencies based their significant nexus
determination for the covered tributaries in part on the amaftaw indicated where a
tributaryhasboth a bed banks amshother indicator abrdinary high water mark, so the rule
continues to require both physical indicators with the preaatid.F.1. abovelarifying the
means to conclude that those indicators exist.

Several commenters suggested that the rule exclude all constructed waters from the
definition of fAwaters of the United States. oo

constructed waters from jurisdiction, it continues to consider constructed rieisiaa
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jurisdictional unless expressly excluded in paragraph (b) foretmons described in section
IV.l. and the Technical Support Document.

Many comments recommended that wetlands, ponds, and lakes that contribute flow to a
traditional navigable watemterstate water, or the territorial seas but lack a bed and banks and
ordinary high water markot be considereds tributariesbecause of the importance of those
physical characteristics to the definition. Wetlands typically lack bed and banksdarety
high water markwhile lakes and ponds typically have@udinary high water marand a bed
but may lack banks. The proposed rule expressly sought comment on whether such waters
should be considereak tributarie®r asfiadjacent watergrecognizng that it might add an
el ement of wuncertainty to the definition of
features called for in the definition. In addition, the SAB commented that tributaries are not
typically defined to include lenticystems (still waters), and suggested that the agencies
reconsider including ponds, lakes, and wetlandsaered adjacent wateirsstead of tributaries.

SAB 2014b aR. In response, the rule does not consider these waters to be tributaries, but defines
covered adjacent watets include wetlands, lakes, and ponds that connect segments of

tributaries or are at the head of the tributary systmasection G for further discussion.

G. Adjacent Waters

Section |11 above explains the ldasents f or
waters have a significant nexus with traditionally navigable waters, interstate waters, or the
territorial seas. The adjacency provision is based on the best avadednlee, intent of the
CWA, and caséaw, and is consistent with the experience of the agencies in making case

specific significant nexus determinations. As discussed above in Section lll, the SAB concludes,
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A[t] he avail abl e s cbi]e npcreo psouspaplo rttos i[ntchleu daeg eandcji a
wetl ands as waters of t hEhis&kotiontdesdribeS theprogisonso S AB
of the rule governing adjacent waters, changes made to the adjacent waters provision based on
commentsontheproppd rul e, and, finally, how science
conclusions in the final rule.

1. WhatAre the Provisionsof the Rule?

Under the rule, fnadjacento means bordering
separated fromothérwat er s of the United Stateso by cons
berms, beach duneand the like. Waters adjacent to a traditional navigable water, interstate
water, territorial sea, | mpoundmenkorpurposest ri bu
of adjacency, madjacentvater includes wetlands within or abutting its ordinary high water
mark. Adjacency is not limited to waters located laterally taaditional navigable water,
interstate water, the territorial seas, an impoo@ut, or a tributaryTherefore, waters that
connect segments oftditional navigable water, interstate water, the territorial seas, an
impoundment, or a tributaiyr are located at the headaofraditional navigable water, interstate
water, theterritorial seas, an impoundment, or a tributaigy be determined to be bordering,
contiguous, or neighboring, and thus adjacerAdj acent waterso include \
oxbows, i mpoundments, and si mi | amcludeanywater f eat u
excluded under paragraph (b) of the ruNote also thah water that does not meet the definition
of Ahadjacent waterso may be det er mi-specific t o be
basis under paragraph (a)(8) of the rule.

Within the definition of fAadjacent, o0 the t

understood, and for continuity and clarity the agencies continue to interpret and implement those
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terms consistent with the current policy and practice. Waters separatéxtivg ar other similar
feature remain fAadjacento under the definitio
Some waters included under the definition
consideration of publ i c c onBpexificallywaterséhati adj acen
conne&t segments of, or are at the head dfaditional navigable water, interstate water, the
territorial seas, an impoundment, or a tribut@ny adjacent to that water. For example, a pond
that is the source water to a tributary and borders the tribat#is/uppermost reach is
jurisdictional as an adjacent water. Furthieg, rule states that an adjacent water includes
wetlands within or abutting its ordinary high water mark. This language is designed to ensure
thatif there is a fringe wetland abutg that pond that is the source water to a tributary, that
wetland isconsideregart ofthe pond under the rule and symnd as a whole, including any
abutting wetlands, is jurisdictional as an adjacent water
For purposes of adjacency, including hliee provisions of the definition of
Anei ghboring, 6 the entire water is adjacent i
neighboring. Therefore, the entire wetland i
thresholds establishedn t he def i ni t iFar axanopfe, if & miluiarg tae a01t000n g . 0
foot wide100-year floodplain, then a watérat is locatedvithin 1,000 feet of the ordinary high
water mark of a covered tributary and extends to 2,000 feet is jurisdictidtsakimtirety as
Anei ghhblonr iandgd.iot i on, for purposes of deter minin
features (such as roads) do not divide a water; rather, the water is treated as one entire water.
The definition of Aadjacent oinwhcht he rul e d
established, normal farming, silviculture, and ranching activitoesir Wetlands and farm ponds

in whichnormal farming activitiesccur, as those terms are usediection 94(f) of theClean
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Water Actand its implementing regulatiors,r e not juri sdictional unde

water. Watersn whichnormal farmingranching, andilviculture activitiesoccurinstead will

continue to be subject to caspecific review, as they are todaylhese waters may be

determinedo have a significant nexus on a capecific basis under (a)(7) or (a)(8).

Recognizing the vital role of farmers in providing the nation with féibér, and fuelthe Clean

Water Act in Sectio404(f) exempts many normal farming activities such as seeding, harvesting,

cultivating, planting, soil and water conservation practices, and other activities from the Section

404 permitting r eq u iranehimge andilviculfuld o clatfiedlindhef ar mi n g,

agencies6 i mplementing regulations to mean es

from activities needed to convert an area to farming, silviculture, or ranching and activities that

convert a water to a nemater. 40 C.F.R 8 232.23{(1). The rule reflects this framework by

clarifying the watersn whichthe activities Congress exempted under Section 406d¢f)rare

not jurisdictional as fAadjacent . 0 't is i mpo

ditchesthatmedt he t r i but ar y d e fowaterstandane jurisdictional byoute. i a d |
This provision interprets the intent of Congress and reflects the intent of the agencies to

mi ni mize potenti al regul atory burddeeogrszesdhe t he

work of farmers to protect and conserve natural resources and water quality on agricultural lands.

While watersn whichnormal farming, silviculture, or ranching practicescurmay be

determined to significantly affect the chemical, gibgl, or biological integrity of downstream

navigable waters, the agencies believe that such determination should be made based on a case

specific basis instead of by rule. The agencies also recognize thatiwatersh normal

farming, silviculture, oranching practicesccurare often associated with modifications and
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alterations including drainage, changes to vegetation, and other disturbances the agencies believe
should be specifically considered in making a significant nexus determination.
Therueest abl i shes a definition of fAneighborir
In the rule, the agencies identify three circumstances under which waters would be
Ainei ghboringo and therefore fiwaters of the Un
First, the gc rim aiwasdsdpgatedin whale or in part within 100
feet of the ordinary high water mark ofraditional navigable water, interstate water, the
territorial seas, an impoundment, acaveredributary.
Second, the ter m ailwaterswitib thet 00 year oodplaircaf au d e s
traditional navigable water, interstate water, the territorial seas, an impoundmecoyered
tributary that is located in whole or in part within 1,500 feet of the ordinary high waterfark
that jurisdctionalwater | n t hi s rul e, theeagehkoedpiateopre
area that will be inundated by the flood event having a one percent chance of being equaled or
exceeded in any gi ven theEedlaraEmergentyhMars|agement consi st
AgencFeENAd € f i ni t i-yeanfloadd If tiiell@3Qear floodplain is greater than
1,500 feet from the ordinary high water rkaonly those waters tharelocated in whole or in
partwithin 1,500 feet of the ordinary high waatmarka r e i n e.b b ladadliton, if they100
year floodplain is less thansDO0 feet from the ordinary high water mark, only thostevga
located inwholeorinparti t hi n t he f |l oodp]!l athisproasioee fAnei ghbort
Third, theruledefies fAinei ghboringo to include all W a
within 1,500 feet of théigh tide line of draditional navigable water or the territorial sesq
all waterslocatedwithin 1,500 feet of the ordinary high water mark of the Gka&es. This

provision defines waters that begin withipQ0 feet of a tidallynfluence traditional navigable
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wateror the territorial seagndwaters within 1,500 feet of the ordinary high water mark of the

Great Lakessfi wat er s of t hTeprdvideiclarigydonth® taspedcteokthe dlefinition,

the agencies incorporated the Corpso6 existing
at paragraph (c)(7) in the rule.

As noted abovghe ruk provides thatvith respect to thboundaris for covered adjacent
watersthe entire water is jurisdictional as long as the water is at least partially located within the
distance threshol@dnd the agencies interpret the ndeapply to any single water or wetland that
may staddle a distanceéhreshold Low-centered polygonal tundra and patterned ground bogs
(also called strangmoor, string bogs, or patterned grounddemspnsidered a single water for
purposes of the rule because their small, intermingled wetland andeaitamd componentsa
physically and functionally integrate@heseareas often have complex mieiapography with
repeated small changes in elevation occurring over short distances. Science demonstrates that
these wetlands function as a single wetland matrix having clegdlpphytic vegetation, hydric
soils, and wetland hydrologyAs a result, the agencies will continue to evaluate these wetlands
as a single water under the ruMhere any portion of these wetland types is bordering,
contiguous or neighboring,theentimee t | and i s a fdAwat Similatyffort he Uni
purposes of a caspecific determination under (a)(8), wetlands of these types constitute a single
water when making a significant nexus determinatiOther wetlands may also have
intermingledwetland and nonvetland components that are so physically and functionally
integratedhey can be considered a single water for purposes of the rule. Groups of wetlands
that are simply part of a complex of wetlands would not be considered a singleawater f

purposes of the rule.

Pagel08of 299



This document is a prepublication version. The EPA Administrator, Gina McCarthy, and the Assistant Secretary of the iNkVyrk€jyJo

Ellen Darcy, signed the following final rule on 03/2015. Plase refer to the official version in a forthcoming FR publication, which will appear
on the Government Pr i rhtpi//fdsys.gfofgbvifdsys/gearchiidne.gosamdveore Regulatioes.gdv
(http://www.regulations.ggvin Docket No. EPAHQ-OW-2011-0880.

The final rule also makes some ministerial
existing regulation defined fiadjacento to mea
a second sentence that clarified that wetlasgmrated by berms and the like remain adjacent
wetlands. The final rule combines those sentences without changing the scope of adjacency.

When determining the jurisdictionebundariesinder the CWA fofiadjacent waters,
theagencies will rely on puldhed FEMA Flood Zone Maps to identify the location and extent
of the 10Byearfloodplain. https://msc.fema.gov/portalThese maps are publicly available and
provide a readily accessible and transparent tool for the public and agencies to use in locating the
100-year floodplain.It is important to recognize, however, that much of the United States has
not been mapped byHMA and, in some cases, a particular map may be out of dateaymbt
accuratelyrepresent existing circumstances on the grourtte agencies will determine if a
particular map is no longer accurate based on fagach as streams or rivers moving ot
their channels with associated changes in the location of the floodplain. In the absence of
applicable FEMA maps, or in circumstances where an existing FEMA na@eised by the
agencies to beut of date, the agencies will rely on other availablesttmidentify the 10§ear
floodplain, includingother Federal, State, or local floodplain maps, Natural Resources
Conservation Service (NRCS) Soil Surveys (Flooding Frequency Classes), tidal gage data, and
site-specific modeling (e.g., Hydrologic Engina®y Centers River System Analysis System or
HEC-RAYS). http://websoilsurvey.sc.egov.usda.gov/App/HomePageanrHECRAS and
http://www.hec.usace.army.mil/software/hes/ Additional supporting information can
include historical evidence, such as photographs, prior @gloms, topographic maps, and
existing site characteristicBecause identifying the 16@ar floodplain is an important aspect

of establishing jurisdiction under the rule and the reliable and appropriate tools for identifying
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the 100year floodplain mayary, the agencies will coordinate with other federal and state
agencies to develop additional information for EPA and Corps field staff to further improve tools
for identifying the 106year floodplain in a consistent, predictalaad scientifically valid

manner.

When determining the outdistancehresholdoran fadj acent watero
perpendicular to the ordinary high water mark or high tide line dfr#utional navigablevater,
interstate water, the territotigeas, impoundment, or covered tributang extended landward
from that point. If there are breaks in the ordinary high water mark, the line should be
extrapolated from the point where the ordinary high water mark is observed on the downstream
side to tke point where the ordinary high water mark is lost on the upstream side. Therefore,
waters may meet the definition of neighboring even where, for example, a tributary temporarily
flows underground.

The agencies emphasize that they fully support effgrStates and tribes to protect
under their own laws any additional waters, including locally special waters that may not be
within the Federagprotectionsof the CWA as the agencies have interpreted its scope in this
rule. In promulgating the adjacent vestboundariesthe agencies have balanced protection and
clarity, scientific uncertainties and regulatory experience, and establishedarieshat are, in
their judgment, reasonable and consistent with the statute and its goals and objectives.

If watersidentified in this section are determined to be adjacent, nespesxéfic
significant nexus evaluation is required.

2. What Changes Did the Agencies Make from the Proposed Rule Based on

Public Comments?
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In the proposal ite agencies sght comment on a number of ways to address and clarify
jurisdiction overfiadjacent watersjncluding establishing a floodplain interval and providing
clarity on reasonable proximity as importanaspect of adjacency. In light of the comments,
thesceoke, the agenciesdO experience, and the Supr
a g e n discret®rido interprethe bounds of CWA jurisdiction, the agencies have made some
revisions in the final rule designed to more clearly establismdariesnthe scope of dad
waters. o

Under theproposal and the finalrule iadj acent waterso are juri
conclusion that they have a sifigant nexugo traditional navigable waters, interstate waters, or
the territorial seasand there is0 need for additional analysis. Some commenters wanted a
casespecific analysis for afladjacent watersas they believed that the waters would not
individually have a significant nexus to an a
noted that their functional relationship to the downstream traditional navigable waters, interstate
waters, or the territorial seas warranted the conclusion that they were all jurisdictional. Based on
a review of the science, ¢ dndthedagvegheagereissb expert
determined thafiadjacent watersas defined, alone or in combination with otbhevered
fiadjacent watetsin a watershed have a significant nexus to a traditional navigable water,
interstate water or the t@orial seas anthereforear e fiwat ers of t htee Uni ted
needfor any additional analysis. However, the rule also provides forsgaesafic analysis of
somewaters hat do not meet t h esstablsled byithé rule. Beesdctioi nei g
IV.H.

The proposal included wetlands, ponds, lakes, and impoundments that contribute flow,

directly or indirectly, to the downstream traditional navigable waters, interstate waters, or the
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territorial seas in the def i mssedicamgernthdtsintd r i b ut
such waters generally do not have both an ordinary high water mark and a bed and banks, the
definition of tributary was contradictory and confusing. The agencies sought comment on
whether to treat these watersfiagjacent watetsinstead of tributaries, since they not only
contribute flow but they alsdorder or are contiguous to the waters to which they contribute
flow The SAB in particular commented that- the ac
through lentic systemssuld be included aSadjacent watetsand wetlands, rather than as
tributaries. o0 SAB ~@frehtbandtbprdide additional tlaritg,ithe of t h
agencies revised the definitions of fAadjacent
Agdcent . o

Under the existing rule, ther,e arsd ntoha eguml
commented that not having a definition created a lack of clarity and inconsistent field practices
across the nation. | n tinddeo inplude waters ldated withine i g h b o
the riparian area or floodplain of a traditional navigable water, interstate water, territorial sea,
impoundmentor tributary; waters with a shallow subsurface hydrologic connection to a
jurisdictional water; and waters with a confined surface hydrologic connection to a jurisdictional
water. Although the definitions were scientificalya s ed f or t haer d&d msndir i p e
Afl oodplaind to define the | ateral reach of t
that the proposed definitisto clarify neighboringverenot clear Those commenters requested
that a specific floodplaimtervalor otherlimitation should besstablishedo more clearly
identify the outer limit of neighboring. Some commenters stated that the proposed definition of

Anei ghboringo was wunclear, while other commen
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jurisdiction and were suppare of including a broad definition, based on ecological
interconnectedness.

Some commenters stated that the proposed d
were vague or ambiguous, broad or efofectively
difficult or impossible to implement in the fieldther commenters were supportive of using the
riparian area as a basis for adjacency. Some commenters asked why the agencies were proposing
a new definition of #Af |l otbedefihitoom used bytother Fedewah s | n c
agencies like NRC8r FEMA. Some commenters suggested that if the agencies use floodplains
as a means to define fineighboring, oyeart5 shoul d
year, 10year, or 26year flood while other commenters supported the use of they2@@
floodplain as a component of HAneighboring. o
wetlands and other waters in the 3@€ar floodplain as categorically jurisdictional. Other
commenters requestéhat floodplain size be based on tributary size, while others suggested that
it should be based on soil and geologic features, and some suggested the use of the FEMA flood
zone mapsSomec o mment er s st ated t hanetherdefimesdhanabl e pr o
clarified adjacency not i ng t hat adjacency should not aprg
the United Statesodo by great distances.

In response to comments and to provide greater clarity and consistency, in the rule the
agencies establish a dafion of neighboring which providesdditionalspecificity requested by
somecommenters, including establishing a floodplain interval and providing specifitdaries
from traditional navigable waters, interstate waters, the territorialisgas,indments, and
tributaries. In the proposal, the agencies requested comment on whether the rule should provide

greater specificity with regard to how the agencies will determine if a water is located in the
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floodplain of a jurisdictional water79 FR22209. As recommended by the public and based on
science, the agencigsoundaries or A n e i g lbabedargelyoguse ofthe E0O-year
floodplain. The agencies conalled that the use of the riparian area was unnecessarily
complicated and thasaageneral matter, waters in the riparian area will also be in theyd®0
floodplain. Further, should the riparian area occasion extend beyond the d@ar floodplain,
the agencies have the ability to perform a egseific significant nexus analys a water out
to 4,000 feet from therdinary high water margr high tide line of a traditional navigable water,
interstate water, the territorial sea, impoundment, or tributéing agencies have drawn these
lines based on their technical expertise exyerience in order to provide a rule that is practical
to understanénd implement and protects those waters that significantly affect the chemical,
physical or biological integrity of traditional navigable waters, interstate waterthe territorial
seas. Because scierindicates that connectivity is on a gradight agencies have also
identifiedlimited circumstancem which waterghatdo not meetthd ef i ni t i on of fAne.
may be determined on a cagmecific basis to have a significarexus. See section IV.1.
First, the rule establishes@sn ei ghbor i ng 0 withia 106 feetfromhat occur
traditional navigable waters, interstate waters, the territoria) sepsundments, and tributaries
Second, the rule utilizes a specific floodplain and also establishes maximum distances for
pur poses of Siudies hagehfdumdthatmvatersowithin the floodplain are dynamically
connected and frequently interact with the downstream traditionajaide water, interstate
water, territorial sea, impoundment tributary. Some commenters indicated that a specific
floodplain or other designation should be set to define the baterdaryo f finei ghbori ng.
Further, some commenters requested trafl0Byear floodplain designation be used to define

the outelboundaryof adjacency because the public understands this concept. Several
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commenters recommended that FEMA or NRCS maps be used to support the analysis as these
maps are easily accessiblelte public. Because FEMA maps exist for many areas of the
country and the NRCSoil Surveymaps do as well, the agencies decided that defining
inei ghboringod based in part on a particul ar
means of ensurintpe consistency and certainty that is important to the public and for
implementation of the CWA. In drawing lines, the agencies chose thgebd@loodplainn
partbecause FEMA and NRCS together have genemsdigpedarge portions of the United
Statesand these maps are publicly available, welbwn and welunderstood

Becausehe 100year foodplain can beerywide in some areas of the country,
particularly neatarge rivers, the agencielose to provide increased clarity and certainty while
ensiring that waters that provide important functions significantly affecting the chemical,
physical, and biological integrity of the downstream traditional navigable waters, interstate
waters, or the territorial seas are protected by establishing afbd@Baximum distance for
neighboring waters in the rule. Waters within the-§6@r floodplain to a maximum of 1,500
feet of the ordinary high water mark are adjacent without regard to the presence of berms or
other barriers However, because the scien@bnstrates that floodplain waters provide
important functions for downstream waters, the agencies have established a provision under
(a)(8) for casespecific significant nexus evaluatie of waters located in the 1§@ar floodplain
of a traditional navigble water, interstate water, or the territorial seas beyond 1,500 feet.

The rule also establishes a separate bright linmétuding as jurisdictional those waters
that occur within 1,500 feet ¢idally-influencedtraditional navigable waters or theyritorial

seas
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The proposal definedn ei ghbor i ng 0 witha surfaceccbnnettontowat er s
jurisdictional waterandsomecommenters recommended eliminating surface hydrologic
connectivity as a basis for adjacency. The definition of neighbodagmbtinclude a provision
defining fineighboringo bas eHdowever, waterswith f ace hyd
confined surface hydrologic connections are considered adjacent where they are bordering,
contiguous, or neighboringtraditional navigablevater, interstate water, the territorial seas,
impoundment, or covered tributafyor example, a water with a confined surface hydrologic
connection to a traditional navigable water that is 1,200 feet from the high tide line of that water
would meet the daition of neighboring and be considered an adjacent watecirdnmstances
where a water does not meet the definition of neighboring but is located thithll®@Qyear
floodplain of a traditional navigable water, interstate water, or the territeaal sr withird,000
feet of a jurisdictional watera confined surface hydrologic connection may be an important
factor inevaluatinga casespecificsignificant nexus under (a)(85eesectionH. below.

The proposal defined n ei ghbor i ng 0 connectedvithcashalbe wat er s
subsurface connection, and some commenters recommended eliminating subsurface hydrologic
connectivity as a basis for adjacency. For example, some commenters asserted that, because the
CWA does not pply to groundwater, the agencies do not have the authority to assert jurisdiction
over waters connected to other fAwaters of the
connection. Some commenters wereucdwatenedah
Ashall ow subsurface connectiono was uncl ear a
connection as a basis for adjacency is contradictory to excluding groundhwatkrding
groundwater drained through subsurface drainage sy8tesns a fiwat er of the Uni

Some commenters supported use of shallow subsurface connectivity for adjacency, since the
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significant nexus test would be employed to make the determination of jurisdiction. Several
commenters suggested that the ruleutthprotect groundwater and shallow subsurface flow, due
to its connectivity to other Awaters of the U
affect the downstream waters. A few commenters simply requested clarifications regarding
issues sch as how to determine whether a subsurface connection exists; the meaning of
Ashall ow; 0 distinguishing bet weenbofingldrieohn| owo a
adjacency via hydrologic connectivithy;icardatde
to establish adjacency. In order to provide more certainty to the public, the rule does not include
a provision defining neighboring based on shallow subsurface tihmugh such flow may be an
important factor in evaluating a water on a esggific basis under paragraph (a)(8), as
appropriate

Some commenters expressed concern that the
Anei ghboring, 06 firiparian area, 0 and fAfl oodpl a
or riparian area would becomegulated. In fact, only waters, not land, in the floodplain or
riparian area would have been considered adjacent under the proposed rule. Similarly, under the
final rule, only watersnot land are adjacent. In response, the agencies élanenatedthe

definitions of floodplain and riparian area and have provided a definition of neighboring which is

clear that only waters in specified circumsta
The agencies alssliminateda par ent heti cal Mhnhnomwettha@anaesiost i
regul atory provision. The phrase Aother than

to preclude asserting CWA jurisdiction over wetlands that were simply adjacent te a non
jurisdictional wetland. Such waters do not meet the defmof "adjacent” under the rusnce

waters must be adjacentddraditional navigablevater, interstate water, the territorial seas,
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impoundment, or covered tributaigo the phrase is unnecessary and confusing. With this
change, the agenciesaretprect i ng all waters that meet the d
the United States," and eliminating confusion caused by the parenthetical. For example, where
the 100year floodplain is greater than 1,500 feet, all wetlands within 1,500 feet witthiary's
ordinary high water mark are jurisdictional b
regardles of t he wet | atoealothprosi ti on rel ati ve

Some commenters stated that the proposed rule was an expansion of jurisdiction because
it would change the provisiondmfiadj acent wet | andJheadgemciesiadj acen
acknowledge that under the existirgulation the adjacency provision applied only to wetlands
adjacent to fAwaters oélsountieetheédt t ag Begubkat DohOp
waterso (such as intrastate rivers, |l akes and
other sections of the rule) could be determined to be jurisdictional if the use, degradation or
destruction of the water could afteénterstate or foreign commerce. This provisadithe
existing regulatiom ef | ect ed t he agenciesd interpretatior
CWA to extend to the maximum extent permissible under the Commerce Clause of the
Constitution. Therfere, while the language of the specific adjacency provisidhe final rule
may havechangd from wetlands to waters, that does not represent an expansion of jurisdiction
as a whole in comparison to the existiegulation since adjacent newetland waters would
have been subject to jurisdictfinabroledoesdotr t he A
protect all waters that were protected under
regulation and therefore thimclusion of adjacent ponds, for example, infiadjacent watecs
provision of thefinal rule does not reflect an overall expansion of jurisdiction when compared to

the existing egulation
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3. How Do Science and Law Support the Rule?

Based on a rewe of the scientific literaturandt he agenci esd0 experti se
the agencies determined that the categories of waters discussed below are integrally linked to the
chemical, physical, or biological functions of waters to which they are adjacedbamstream
to the traditional navigable waters, interstate waters or the territorial seas. Therefore, the
agencies determined that the waters defined as adjacent have a significant nexus with traditional
navigable waters, interstate waters orthe temriti al seas and are thus Awa
St a t Aelditional information, including citations, can be found in section Il of the preamble,
the Science Repaqand the Technical Support Document for the rule.

a. Waters that are bordering contiguous

As discussed in section Il above, wetlands, ponds, lakes, oxbop@indmentsand
similar water features that are bordering or contiguous perform a myriad of critical chemical and
biological functions associated with the downstream traditioanggable waters, interstate
waters, or the territorialeasSuch waters are integrally linked with the jurisdictional waters to
which they are adjacent. Because of their close physical proximity to nearby jurisdictional
waters, bordering or contiguousters readily exchange their waters through the saturated soils
surrounding théraditional navigablevater, interstate water, the territorial seas, impoundment, or
covered tributaryr through surface exchange. This commingling of waters allows boraering
contiguous waters to both provide chemically transformed waters to streams and to absorb
excess stream flow, which in turn can signifitamiffect downstream traditional navigable
waters, interstate waters, or the territorial seas. The close proxsisutyllows for the direct

exchange of biological materials, including organic matter that serves as part of the food web of
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downstream traditional navigable waters, interstate waters, or the territorial seas. Waters that are
bordering or contiguous ardten located on the floodplain or within the riparian area of the
waters to which they are adjacent. Bordering or contiguous waters include those that directly
abuta traditional navigablesater, interstate water, the territorial seas, impoundment, orredve
tributary. The Science Report and the Technical Support Document demonstrate that such waters
are physically, chemically, and biologically integrated with downstream traditional navigable
waters, interstate waters, or the territorial seas and sigmtifycafect their integrity.

b. Waters separated from other Awaters of

dikes or barriers, natural river berms, beach dunes and the like

Adjacent waters separated fr@amraditional navigablevater, interstate water, the
territorial seas, impoundment, or covered tributaygonstructed dikes drarriers, natural river
berms, beacHunes, and the likeontinue to have a significant effect on downstream traditional
navigable waters, interstate waters, or the territoria, sstner alone or in combination with
otherfiadjacent waters Such waters continue to have a hydrologic connection to downstream
waters. This is becausenstructed dikes dyarriers, natural river berms, beatimes, and the
like typically do not bloclall water flow. This hydrologic connection can occur via seepage, or
the flow of water through the soil pores, or via et@ping, where water from the nearby
traditional navigablevater, interstate water, the territorial seas, impoundment, or covered
tributary periodically overtops the berm or other similar feature. Biékenlandforms known as
natural levees occur naturally and do not isolate adjacent wetlands from the streammsithat for
them. Natural levees and the wetlands and waters behind them are part of the floodplain. Natural
levees are discontinuous, which allows for a hydrologic connection to the stream or river via

openings in the levees and thus the periodic mixing of rivégrveend backwater. Mamade
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levees and similar structures also do not isglatgacent waters Waters, including wetlands,
separated from a jurisdictional water by a natural or-made berm serve many of the same
functions as othdiiadjacent waters Burthermore, even in cases where a hydrologic connection
may not exist, there are other important considerations, such as chemical and biological
functions, that result in a significant nexus between the adjacent wetlands or waters and the
near by ftvhet edbind teefd St ates, 06 and traditional na
territorial seas.On this point Justice Kennedy t a tlnenthny ca$es, moreover, filling in

wetlands separated from another water by a berm can mean that floodwaterjes)mrriunoff

that would have been stored or contained in the wetlands will instead flow out to major
waterways. With these concerns in mind, the Corps' definition of adjacency is a reasonable one,
for it may be the absence of an interchange of waters forthe dredge and fill activity that
makes protection of the wetRapandsH7/A Forti cal t o
instancecovered adjacent watelnghind berms can still serve important water quality functions,
serving to filter pollutantand sediment before they reach downstream waters. Wetlands and
open waters behind berms, where the system is extensive, can help reduce the impacts of storm
surges caused by hurricanes. Simtljacent watergjncluding wetlands, separated from waters

by berms and the like maintain ecological connection with those wadtassnot the existence of
thedike, levee, and the likihat makes these waters jurisdictioedjacent waters separated

from the tributary network bgonstructed dikes drarriers natural river berms, beaclunes, and

the likecontinue to have a hydrologic connection to downstream watéasers behind berms

and the like can significantly affect the chemical, physical, and biologic integrity of traditional
navigable waters, inteege waters, or the territorial seas.

c. Waterswithin 100 feet
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All wetlands, ponds, lakes, oxbows, impoundments, and similar water features that are
located in whole or in part within 100 feet of the ordinary high water mark of a jurisdictional
waterperform a myriad of critical chemical, physical, and biological functions associated with
the downstream traditional navigable water, interstate water or the territorial seas and therefore
the agencies have deter midthasiwa theart s t dife ytolae e Uriin
Waters within 100 feet of a jurisdictional water are often located within the riparian area and are
often connected via surface and shallow subsurface hydrology to the water to which they are
adjacentWhile the SAB was cleahat distance is not the only factor that influences connections
and their effects downstreanmyealto their close proximity to jurisdictional waters, waters within
100 feet are often located within a landscape position that allows for them to receprecess
surface and shallow subsurface flows before they reach streams and rivers. These waters
individually and collectively affect the integrity of downstream waters by acting primarily as
sinks that retain floodwaters, sediments, nutrients, and camaisithat could otherwise
negatively impact the condition or function of downstream waters. Wetlands and open waters
within close proximity of jurisdictional waters improve water quality through assimilation,
transformation, or sequestration of nutriestliment, and other pollutants that can affect the
integrity of downstream traditional navigable waters, interstate waters, or the territorial seas.
These waters, including wetlands, also provide important habitat for aqsaticiated species
to forage breed, and rest.

In order to provide greater clarity and consistency and based on a review of the science
and the agenciesbd6 expertise arodttheeghpléfori ence, t
neighboring waters to a traditional navigable watdgrstate water, territorial sea, tributaoy

impoundmentFurther, the agencies determined that there is a significant nexus with the

Pagel22of 299



This document is a prepublication version. The EPA Administrator, Gina McCarthy, and the Assistant Secretary of the iNkVyrk€jyJo

Ellen Darcy, signed the following final rule on 03/2015. Plase refer to the official version in a forthcoming FR publication, which will appear
on the Government Pr i rhtpi//fdsys.gfofgbvifdsys/gearchiidne.gosamdveore Regulatioes.gdv
(http://www.regulations.ggvin Docket No. EPAHQ-OW-2011-0880.

downstream traditional navigable waters, interstate waters, or the territorial seas, and these
fiadjacent watetsa r ea tiiew s o f t h éVNithrespett & ¢rov&ipbreof veater.quaality
benefits downstreampn-floodplain waters within closerpximity of the stream networtften
are able to have more water quality benefits than those loabgedistancé&rom the steam.
Many studies indicate that the primary water quality and habitat benefits will generally occur
within a several hundred foot zone of a water. In addition, the scientific literature indicates that
to be effectivecontaminant removal needs to occuaaeasonable distance prior to entry into
the downstream traditional navigable waters, interstate waters, or the territorial seas. Some
studies also indicate that fish, amphibians (e.qg., frogs, toads), reptiles (e.g., turtles), and small
mammals (e.gotters, beavers, etc.) will use at least a ft@d zone for foraging, breeding,
nesting, and other life cycle needs.

Based on a review of the scientific litera
there is clear edience that the identified weas within 100 feet of the ordinary high water mark
of a jurisdictional watereven when located outside the floodplain, perform critical processes and
functions discussed in section Il abowll waters within 100feet of a jurisdictional water
significantly affect the chemical, physical, or biological integrity of the waters to which they are
adjacent, and those waters in turn significantly affect the chemical, physical, or biological
integrity of the downstream traditional navigable waters, interataters, or the territorial seas.
The agencies established a 100 foot threshold
nei ghboring because, based on the agenciesbd e
and in light of the science, tlagencies concluded this was a reasonable and practical boundary

within which to conclude the waters clearly significantly affected the integrityaditional
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navigable waters, interstate waters, or the territorial, se@sthesé@adjacent watetsa r watefs
of the United States. o0
d. Floodplain watersvithin 1,500 feet

As discussed in section Il above, wetlands and open waters that are neighboring
perform a myriad of critical chemical and biological functions associated with the downstream
traditional navigable waters, interstate waters, or the territorial seas. i€hgfiecliterature
supports that wetlands and open waters in floodplainshemaically,physically, and
biologically connected to downstream traditional navigable waters, interstate waters, or the
territorial seas and significantly affect the integrifysoch watersThe Science Report concludes
t hat wetl ands and open waters | ocated in Afl o
integrated with rivers via functions that improve downstream water quality, including the
temporary storage and@gsition of channelorming sediment and woody debris, temporary
storage of local ground water that supports baseflow in rivers, and transformation and transport
of stored organi c ma2tdESB. Suchwaters ackas theemoRefiipmo r t  a't
buffer to protect downstream waters from nonpoint source pollution (such as nitrogen and
phosphorus), provide habitat for breeding fish and aquatic insects that also live in streams, and
retain floodwaters, sediment, nutrients, and contaminantsdbkt otherwise negatively impact
the condition or function of downstream waters.

For waters in the 100Qear floodplain within 1,500 feet of the ordinary high water mark
of a traditional navigablevater, interstate water, the territorial seas, impoundn@amntpvered
tributary, the agencies determine there is a significant nexus with the downstream traditional
navigable waters, interstate waters, or the territorial seas andsaesseare critical to protect

thedownstreanwaters.Based on a review of tteeientific literaturet he agenci esdé tec
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expertise and experienand the implementation value of drawing clear ljries rule

establishes boundaryf or f |l oodpl ain waters to meet the de
Awat ers of tohéyUnribbuerdarywadlestibisked in order to protect vitally

important waters within a watershed while at the same time providing a practical and

implementable rule. The agencies are not determining that waters in the floodplain farther than

1,50 feet from the ordinary high water mark never have a significant nexus. Rather, the

agencies are using their technical expertise to promulgate a practical rule that draws reasonable

boundaries in order to protect the waters that most clearly have acsighifexus while

S
s
QJ

mi ni mizing uncertainty about the scope of
theseboundariesnay have a significant nexus, the rule also establishes areas in which a case
specific significant nexus determination must be m&esection IV.H.
e. Waters within 1,500 feet of tidaHnfluencedtraditional navigable waters or
the territorial seaer the Great Lakes
Many tdally-influenced waters do not have floodplains, so the agencies include a
separate provision within t hefadhechdwvatersthaton of
have a significant nexus to tidadigfluenced traditional avigable waters or the territorial seas
the Great LakesUnderRiversideBayviewa nd Justi ce KeRapapodwaters opi ni o
adjacent to traditional navigabl e waters, inc
St at es . 0 corBectioato ddally-influencedtraditional navigable watethe territorial
seas, or the Great Lakisssocloset he rul e defines fineighboringbo
feet of the high tide line or the ordinary high water marthefGreat Lake Wetlands, ponds,
lakes, oxbows, impoundments, and similar water features within 1,500 teesefvatess are

physicallyconnected to such wexs by surfacand shallow subsurface flow. As demonstrated in
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section Il above, these waters perform aiagof critical chemical and biological functions
associated with tlsenearby waters to which they are adjacent.

These waters in combination significantly affect the integrity of the connadsdly
influencedtraditional navigable water or the teonital seas othe Great Laks by acting
primarily as sinks that retain floodwaters, sediments, nutrients, and contaminants that could
otherwise negatively impact the condition or function of those waters. Like floodplain waters,
the scientific literatursupports that wetlands and other similar waters within close proximity
improve water quality through assimilation, transformation, or sequestration of nutrients,
sediment, and other pollutants that can affect downstream water quality. These waters also
provide important habitat for aquatassociated species to forage, breed, and rest in.

For example, wetlands dominated by grhilss vegetation that occur in depressional
areas between sand dunes or beach ridges along the territorial seas and the Greabtealkee
are dependent upon these waters for their water source. The waters, including wetlands,
generally form when water levels of the territorial seas fall or the Great Lakes drop, creating
swales that support a diverse mix of wetland vegetatiomemy endangered and threatened
species. Many studies demonstrate that these waters have been shown to act in concert with the
rising and lowering of the tidand that the critical functions provided by these waters are similar
and play an important rola maintaining the chemical, physical, or biological integrity of the
nearby traditional navigable waters, interstate waters, or the territorial seas because of the
hydrological and ecological connections to and interactions with those waters.

Science dmonstrates that distance is a factor in the connectivity and the strength of
connectivity of wetlands and open waters to downstream waters. Thus, waters that are more

distant generally have less opportunity to be connected to downstream waters. Watlands a
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open waters closer to the stream network generally will have greater hydrologic and biological
connectivity than waters located farther from the same network. For instance, waters that are
more closely proximate have a greater opportunity to contrflavte Via their hydrologic
connectivity, they also have chemical connectivity to and effectsesedownstream waters

and are more likely to impact water quality due to their close distance. Waters more closely
located tahesewaters are also more likely to be biologically connected to such waters more
frequently and by more species, including amphibians and other aquatic animals. Because
tidally-influencedtraditional navigable waterghe territorial seagndthe Great Lakeare

generally much larger in size than other jurisdictional waters, the agencies believe that a 1,500
foot threshold is a reasonable distance to capture most wetlands and open waters that are so
closely linked to theewaters that they can properly be simtered adjacent as neighboring

waters.

Based on a review of the scientific litera
there is clear evidenaeaters within 1500 feet otthese waters, even when located outside the
floodplain, perform criticaprocesses and functions discussed in section Ill above. The agencies
establisheda 1,500 0t t hreshold from the wateros | ater.
tide line or the ordinary high water mark, in the definition of neighboring because, dashe
agenciesb6 expertise and experience i mplement.
agencies concluded this was a reasonable and practical boundary within which to conclude the
waters most clearly significantly affected the integrity ofttiaditional navigable water or the
territorial seasand theseovered adjacent wateasr e fAwat ers of the United
locatedwithin the 100year floodplain of a traditional navigable water, interstate water, or the

territorial seasand waterdocatedmore than 1,500 feet and less than 4,000 feet from the
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ordinary high water mar&f atraditional navigable water, interstat@ter, the territorial seas, an
impoundmentor atributary, may still be determined to have a significant nexus on a case
specific basis under paragraph (a)(8) of the rulethecfore b@ fAwat er of t he Uni

See section IV.H.

H. CaseSpecificiWaters of the United States

Therule establishes twexclusive circumstancesider which casspecific
determinations will be made for whether a wat
Awater of the United States. o The proposed ru
casespecific determination of significant nexus for any water that was not categorically
jurisdictional or excluded. Many commenters expressed concern that such a broad opportunity
forcases peci fic fAwaters of the UadtatedwucBt at eso det
uncertainty about the jurisdictional status of waters in broad areas throughout the ddentry.
agencies have greatly reduced the extent of waters subject to this individual review by carefully
incorporating the scientific literatuend byutilizing agency expertise and experience to draw
boundariesThe rule provides for casspecific determinations under more narrowly targeted
circumstances based on the agenciesd assessme
the chemical, pysical, and biological integrity of traditional navigable waters, interstate waters,
and the territorial seas.

First, therule identifies at paragraph (a)(7) fisabcategoriesf waters Prairie potholes,

Carolina and Delmarva bays, pocosins, westernalgoolsin Californig and Texas coastal

prairie wetlands) that the agencies have dete
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significant nexus determinatiorsecond, theule identifies at paragraph (a)(8) specific

circumstanceunder which weers will be subject to a caspecific significant nexus

determination but for which the agencies have

waters within the 10@ear floodplain of a traditional navigable water, interstate watehe

territonal seas, andvaters within 4,000 feet of thegh tide line or th@rdinary high water mark

of a traditional navigable water, interstate water, the territorial seas, impoundments, or

tributaries, as defined. If any water meets the definitiafadfacend waters it is jurisdictional

under (a)(6) and no caspecific significant nexus is required. Waters that do not fall within the

six categorically jurisdictional waterdentified in paragraph (a)(1) through (a)(6) of the are

within thesetwocasspe i f i ¢ provi sions are not fdAwaters of
This section first discusses the fisgbcategoriesf waters that the agencies determine

are Asimilarly si tgnifieantemekds ddteominatipagecondinesl@Oseao f a s i

floodplain aml 4,000foot boundariesinder which waters will be subject to a capecific

significant nexus determination but for which

determination; third, t hehodtdcasspetificsignificant A si gn

nexus determinations will beade under these two provisions; and, finally, the revisions made

to the rule with respect to caspecific determinations and major comments.

l.Wat ers Deter mi ned ®DlyRBaorwWwhish aCadspecificy Si t u

Significant Nexus Determinations is Required
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In the rule, paragraph (a)(7) specifies the subcategories of watairse( potholes,
Carolina and Delmarva bays, pocosins, western vernal poGlalifornia and Texagosstal
prairie wetlands) that, if thegre not otherwise jurisdictional under (a)(1) through (aj(@®
agencies determine to hethepraposahihe agendieg sosghtt uat e d o
comment on a number of options to address remaining whtgrditl not fit within the
jurisdictional categories ncl udi ng whet her to conclude that
situatedo in certain areas of the country or
waters were jurisdictional. 79 FR 222P2216. Theagencies concluded that waters within the
five subcategories were Asimilarly situatedo
Therationale for this determination is discussed above in Sectiddritler paragraph (a)(7),
Prairie potholes, Carolina and Delmarva bays, pocosins, western vernairpGalgornia and
Texas coastal prairie wetlands are jurisdictional when they have a significant nexus to a
traditional navigable water, interstate water, or the territorial S&&ders subject to normal
farming, silviculture, and ranching activities that are within these subcategories will be assessed
consistent with this provision of the rul&aters in these subcategories are not jurisdictional as a
class under the ruledowever, because thagencies determined that these subcategories of
waters are Asimilarly situated, 6 the waters w
otherwise jurisdictional und€a)(6) ofthe rule must be assessed in combination with all waters
of the samesubcategory in the region identified by the watershed that drains to the nearest point
of entry of a traditional navigable water, interstate water, or the territoria{lss=@mafter
referred to as thpoint of entry watershed)

When performig a casespecific significant nexus evaluation for a water in the (a)(7)

subcategories, the rule establishes which waters must be considered in combination. The
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similarly situated waters identified in the subparagraphs will be combined with other waters i
the same subparagraph located in a single point of entry watershed. For example, under (a)(7)
only western vernal poolsan be analyzed with othesestern vernal poois the same point of

entry watershed/NVaters idetified in the subparagraphs that ateerwise jurisdictional under

the rule canot be considered in combinatiwith (a)(7) watergor purposes of a caspecific
significant nexus determination under (a)(Mdividual waters of the specified subcategories

may be jurisdictional under othparagraphs of this rule(g, aPrairiepothole that sits on a state
border is annterstate water undéa)(2) or a western vernal pool that meets the definition of
adjacenunder (a)(§). Where those individual watease jurisdictional unddia)(1) through

(a)(6) by rule no casespecific signifcant nexus analysis is requiretihe rule also states that
waters in (a)(7) shall not be combined with waters jurisdictional under (BEg&@ntially, while
Prairiepotholes are an identified subegory under (a)(7), that identification does not affect a
Prairiepothole that borders a covered tributary and is jurisdictional as an adjacent water under
(a)(6). Additionally, aPrairiepothole that is jurisdictional under (a)(6) cannot be combined with
Prairiepotholes that require a caspecific jurisdictional analysis under (a)(7) siriagjacent

water® have already been determined to have a significant nexus by rule. Finadlss wahin

the specified subcategorigs(a)(7) are assessed und&)({) not under (a)(8); waters within the
specified subcategorid¢isat are withirthe 100year flood plain of araditional navigable water,
interstate water, or the territorial seaswithinthe 4,000foot boundaryestablished for case

specific determinations under (2)8e mai n Asi mi |l arly siThesat edodo wat
similarly situated waters are evaluated in combination for their effect on the chemical, physical,

or biological integrity of traditional nagable waters, interstate waters, or the territorial seas.
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Additional details about theasespecificsignificant nexus analysis are foundsiction 4 below

2. Waters Within the 10(Year Floodplain of a Traditional Navigable Water,
Interstate Water,rahe Territorial Seaand Waters Within 4,000 FoBoundary
for which a Casé&pecific Significant Nexus Determination is Required
Paragraph (a)(8) in the rule specifies that a water that does not otherwise meet the
definition of adjacency is evaluated artasespecific basis for significant nexus under this
paragraph where it is locatedthin the 100year floodplain of draditional navigable water,
interstate water, or the territorial seasvithin 4,000 feet of the high tide line ordinary high
water markof a traditional navigablevater, interstate water, the territorial seas, impoundment, or
covered tributary Although these waters are not considered similarly situated by rule, waters
under this paragraph can be determined on asyasgfic basis to be similarly situated. This is a
change from the proposal which would have allowed &nalarly situated aalysis and
significant nexus determination for any water, anywhetberregion Under the rule hte waters
specified in (a)(7) and waters that meetrdguirements$n (a)(8) are the onlwaters for which a
casespecificsignificant nexusleterminatiormay be made
Under paragraph (a)(8nly watersthat are withirthe 100-year floodplain of a
traditional navigable water, interstate water, or the territorial seas or withdnOb@ foot
boundarycanbe evaluated on a caspecific basis for signifig&t nexus to a traditional navigable
water, interstate water, or the territorial séba.portion of the water is locatedthin the 100
year floodplain of draditional navigable water, interstate water, or the territorial ae&900

feetof the ordirary high water marlkor high tide lineof a traditional navigablevater, interstate
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water, the territorial seas, impoundment, or covered tributiaeyentire water will be considered
to be within theboundariedor (a)(8) and will undergo a caspecific significant nexus
determinationUnder this provision, if the 16%ear floodplain of d@raditional navigable water,
interstate water, or the territorial seadends beyond 4,000 feet of the ordinary high watasnk,
a water, that is not otherwise jurisdictional under the rule, within that floodplain will be
evaluated under the 18@ar floodplain boundary of (a)(8). waterwithin theboundariesnust
be evaluated on a caspecific basis for not onlg significant nexus but also for a determination
of whetherthere are any waters with which tvatersis similarly situatedWaters identified in
paragraph (a)(8) may not be combined with waters identified in (a)(6) for purposes of the
significant nexus analysibut may be combined with similarly situated waters located in the
same point of entry watershed. If waters identified in (a)(8) also meet the definition of adjacency
under paragraph (a)(6), they aueisdictional asiadjacent watetsand do not need a case
specifc significant nexus analysisinder (a)(8)for example, the agencies would evaluatea
casespecific basisvhetheralow-centered polygonal tundra and patterned ground bog in an area
with a small floodplain and located beyond the 1,500 hooindarybut within thel00-year
floodplain of atraditional navigable water, interstate water, or the territorial @easthin the
4,000 footboundarypor a wetlandn whichnormal farming ranching, or silviculturactivities
occur, as those terms aosed inSection 404(fClean Water Acaind its implementing
regulations, has a significant nexus as defined in the rule.

Watersidentified in the subcategories (a)(7)areevaluated under (a)(7) onlthe
provisions of (a)(8), including theoundariesn (a)(8), do not applio (a)(7) waters The
significant nexus analysis for waters under (a)(8) will then consider the waters individudlly or

it is determined that there are similarly situated waters, as a group of waters vpithm af
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entrywatershed for their effect on the chemical, physical, or biological integrity of traditional
navigable waters, interstate waters, or the territorial seas

Some commenters asked how wetlands underlain by permafrost would be treated under
this rule. Watersubject to casspecific review under (a)(8) will include areas determined to
meet the technical definition of Awetl ands?o
vegetation, and soils. The presence of permafrost is not itself determinative of whether a
particular area satisfies the three parameter requirement needed to be wetlands under the rule.
This is true under existing regulations and remains unchanged in this rule. Because the
definition of wetland does not change under the rule, the agencrest daticipate the rule will

alter the current scope of CWA jurisdiction over wetlands underlain by permafrost.

a. Summary of Rationale for CaSpecific Significant Nexus Analysis
Within 100-year Floodplain of a Traditional Navigable Water, Interstate
Water, or the Territorial Seas
As discussed in Section Ill, abovbletscientific literature supports that wetlands and

open waters in floodplains are physically, chemically, and biologically connected to downstream
traditional navigable waters, interstavaters, or the territorial seas and significantly affect the
integrity of such waters. The Science Report concludes that wetlands and open waters located in
Afl oodpl ains are physically, chemically and

improve downstream water quality, including the temporary storage and deposition of channel

forming sediment and woody debris, temporary storage of local ground water that supports

baseflow in rivers, and transformation and transport of stored orgahid¢ near . 0 Science

ES2 to ES3. As described in the Science Report and the Technical Support Docuuoént, s

Pagel34of 299

b

b



This document is a prepublication version. The EPA Administrator, Gina McCarthy, and the Assistant Secretary of the iNkVyrk€jyJo

Ellen Darcy, signed the following final rule on 03/2015. Plase refer to the official version in a forthcoming FR publication, which will appear
on the Government Pr i rhtpi//fdsys.gfofgbvifdsys/gearchiidne.gosamdveore Regulatioes.gdv
(http://www.regulations.ggvin Docket No. EPAHQ-OW-2011-0880.

waters act as the most effective buffer to protect downstream waters from nonpoint source
pollution (such as nitrogen ampthosphorul provide habitat for breeding fish and aquatic insects

that also live in streams, and retain floodwaters, sediment, nutrients, and contaminants that could
otherwise negatively impact the condition or function of downstream wafessliscussed

above, in defimg waters as adjacent, and therefore categorically jurisdictional, the agencies
established a 1,500 fobbundaryfor waterslocatedwithin the 100year floodplain of

traditional navigablevater, interstate water, the territorial seas, impoundment, or covered
tributaryin order to protect vitally important waters while at the same time providing a practical
and implementable ruldn light of the science on the functions provided by floodplaatens

and wetlandswaters and wetlandgithin the 100year floodplain otraditional navigable waters,
interstate wadrs, or the territorial seas are likely to provide those functions for traditional
navigable waters, interstate waters, or the territggak. However, because the-j@ar

floodplain of a traditional navigable water can, in some case be quite large, the agencies
concluded it was reasonable to subject waters and wetlands in tyedOfloodplain that are

beyond 1,500 feet of the ordiydnigh water mark, and therefore do not meet the definition of
Anei ghbor i-apgcifiosighifitantanexasasalysis rather than concluding that such

waters are categorically jurisdictionarhis inclusion of a casgpecific analysis for such

floodp| ai n waters is supported O0istance sheuldddkllethe The S
sole indicator used to evaluate the connectio
2014b at 3In allowing the casspecific evaluation of waters withihé 100year floodplain ok
traditional navigable water, interstate water, or the territorialtb@aslo not meet the definition

of adjacency, the agencies are allowing for the functional relationship of those floodplain waters

to be considered regardéesf distanceT he SAB al so supported the Sc
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that Athe scientific |iterature strongly supp

floodplain wetlands are physically, chemically, and/or biologically connected to deamst

navigable waters; however, these connections should be considered in terms of a connectivity

gradient. o SAB 2014a at 1. I n addition, the S

the conclusion that floodplains and waters and wetlandsadlain settings support the

physical, chemical, and bi olldoag3.cal integrity
The agencies do not antictpathat there will be numeroggcumstances in which this

provision will be utilizedbecause relatively few traditional navigable waters will have

floodplains larger than 4,000 feet (the other threshold in (a)(8) for waters regardless of

floodplain). Further, the agencies recognize that extensive areas of the nation's floodplains have

been affected by levees and dikes which reduce the scope of flodditigese circumstances,

the scope of th&00-year floodplain is alsceduced and is reflected in FEMA mapping used by

the agenciesin circumstances where there is little or no alteratibthe floodplain and it

remains relatively broad, the agencies will explictthnsider distance between the water being

evaluated antraditional navigable water, interstate water, or the territorial\wbas making

acasespecific significant nexusadermination.Based on the science cona@g the important

functions provided by floodplain waters and wetlands, the agencies established this provision to

ensure that truly important waters may still be protected on aspaséfic basis. By using the

100-year floodplain and limiting the provision taditional navigable watsyrinterstate watey

or the territorial seashe agencieare reasonably balancing the protection of waters that may

have a significant nexus with the goal of providing add@ia®rtainty.
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b. Summary of Rationale faZaseSpecific Significant Nexus Analysis

Within 4,000 FooBoundary

The agencies establish a provision in the rule for-spseific significant nexus
determinations because the agencies concluded that some waters located beyond the distance
Il i mitations established for fAadj acaleandt wat er so
biological connections to and effects on traditional navigable waters, interstate waters, or the
territorial seas. The agencies reasonably identified the 4,000dantlaryfor these case
specific significant nexus determinations by balancingsiteration of the science and the
agencies6 expertise and experience in making
providing clarity to the public while protect
experiencdnas shown thahe vast majority ofvaters where a significant nexus has been found,
and which are therefore important to protect to achieve the goals of the Act, are located within
the 4,000 fooboundary Moreover,because of the unique status under the CWiadlitioral
navigable waters, interstate waters, and the territorial fea$p0year floodplain boundary for
these waterprovides another means of identifg on a casespecific basis those waters that
significantly affectraditional navigable waters, interstavaters or the territorial seashe
agencies6 balancing of these considerations i
opinions. The agencies decided that it is important to promulgate a rule that not only protects the
most vitalofouNat i onds water s, but one toandariese pr act |
that the public reasonably understands where CWA jurisdiction ends.

The agenciggdecision to establish a provision that authorizes-spseific significant

nexus analysifor waters within 4,000 feet is based on a number of factors. These waters may
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be located within the floodplain aeftraditional navigablevater, interstate water, the territorial
seas, impoundment, or covered tributaBection IV.G. and the Technical Support Document
discuss the importance of floodplain waters on the chemical, physical, and biological integrity of
downstream traditional navigable waters, interstate waters, or the territorial seas. For purposes of
clanty and to provide regulatory certainty, the agencies decided to use distamztaries
within the 100year floodplain to define adjacency for floodplain waters. Under the rule, the only
floodplain waters that are specifically identified as being jurigxhial asfiadjacend are those
located in whole or in part within the 1-Q@ar floodplain and not more than 1,500 feet of the
ordinary high water mark of jurisdictional waters.

Similarly, due to the many functions that waters located within 4,000 félee diigh tide
line of a traditional navigable water or the territorial seas provide and their often close
connections to the surrounditrgditional navigablevat er s, sci ence supports
determination that such waters are rightfully evaluated oasespecific basis for significant
nexus to a traditional navigable water or the territorial seas. Waters within 4,000 feet of the
ordinary high water mark & traditional navigablevater, interstate water, the territorial seas,
impoundment, or coved tributarymay fall within the riparian areas of such waters. As
discussed in section IV.G., in response to comments regarding the uncertainty of the term
Ari parian area, 0 the agenci efmeightonmgtievdvert he t er
theagencies continue to recognize that science is clear that wetlands and open waters in riparian
areas individually and cumulatively can have a significant effect on the chemical, phosical,
biologicalintegrity of downstream waters. Thus, the rule alléovsa casespecific determination

of significant nexus for waters located within 4,000 feet of the high tide line or the ordinary high
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water mark of traditional navigablevater, interstate water, the territorial seas, impoundment, or
covered tributary

The agencies have always recognized that adjacency is bounded by proximity, and the
rule adds additional clarity to adjacency by bounding what can be considered neighboring. The
science is clear that a water 0simgactonthosai ty t o
waters. The Science Report states, f[s]patial
magnitude, frequency and duration of connections between wetlands and streams that will
ultimately influence the fluxes of water, materials andeblmtween wetlands and downstream
waters. 0 Sci elh Gener&lg watersthat aré cloEesto a jurisdictional water are
more likely to be connected to that water than waters that are farther away-gpeeasie
analysis for waters located Wwih 4,000 feet of the high tide line or the ordinary high water mark
of atraditional navigablevater, interstate water, the territorial seas, impoundment, or covered
tributaryallows such waters to be considered jurisdictional only where they meetrieaig
nexus requirements. Even where not within a-{€ér floodplain, waters within 4,000 fesftthe
high tide line or the ordinary high water markeotraditional navigablevater, interstate water,
the territorial seas, impoundment, or covered teabucan have significant chemical, physical,
and biological connections with traditional navigable waters, interstate waters, or the territorial
seas.

As noted previously, in response to comments concerned that there were no bounds in the
proposed rulemhow far a surface hydrologic connection could be for purposes of adjacency,
the agencies did not include surface hydrologic connections as its own factor for determining
adjacency in the final rule. Such connections, however, are relevant ingpeaBe significant

nexus determination under (a)(8). For example, waters located within 4,000 feet of the high tide
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line or the ordinary high water mark atraditional navigablevater, interstate water, the

territorial seas, impoundment, or covered trésythat contribute confined surface flow to a
downstream water can have important hydrologic connections to and effects on that downstream
water such as the attenuation and cycling of nutrients that would otherwise effect downstream
water quality.

Theag nci es® deci si o-specifioprogison at (8)(8), ;mdiudinghhe c a s e
boundarieswas also informed by the knowledge that waters located within 4,000 feet of the high
tide line or the ordinary high water markafraditional navigableater, interstate water, the
territorial seas, impoundment, or covered tributaagy have @onfined surface ahallow
subsurface connection to such a water. In order to provide the clarity and certainty that many
commenters requested regardiiagljacentvaterspt he r ul e does not define
include all waters witltonfined surface ashallow subsurface connections.

However, the agencies recognize that the science demonstrates that waters with a
confined surface ahallow subsurface connamt to jurisdictional waters can have important
effects on downstream waters. For purposes of asgsafic significant nexus analysis under
the rule, a shallow subsurface hydrologic connection is lateral water flow over a restricting layer
in the top sil horizons, or a shallow water table which fluctuates within the soil profile,
sometimes rising to or near the ground surface. In addition, water can move within confined
martmade subsurface conveyance systems such as drain tiles and storm sewekgranhd in
topography. Confined subsurface systems can move water, and potential contamiratiis, dir
to surface waterand rapidly without the opportunity for nutrient or sediment reduction along the

pathway.
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Shallow subsurface connections move quicklptigh the soil and impact surface water
directly within hours or days rather than the years it may take long pathways to reach surface
waters.SeeTechnical Support Document. Tools to assess shallow subsurface flow include
reviewing the soils informationdm the NRCS Soil Survey, which is available for nearly every
county in the United States. When assessing whether a water theli900 Dot boundary
performs any of the functions identified in
significart nexus determination can consider whether shallow subsurface connections contribute
to the type and strength of functions provided by a water or similarly situated waters. However,
neither shallow subsurface connections nor any type of groundwaterysbalii@ep, are
themselves fiwaters of the United States. oo

The proposed rule did not set a distance threshold forspeesgfic waters to be evaluated
for a significant nexus. Some commenters argued that there should be a limitation on areas
subject to casspecificanalysis while others contended that the agencies lack discretion to set
regulatory limits that would exclude from jurisdictianywater meeting the significant nexus
test. The agencies disagree that the agencies lack the authestglibé reasonable
boundarieso determinewhat areas are subject to capecificsignificant nexus analysis.

Nothing in theCWA or casdaw mandates that the agencies require every water feature in the
nation be subject to analysis for significant nexus. Singreme Court has made clear that the
agencies have the authority and responsibility to determine the limits of CWA jurisdiction, and
establishing boundaridmsed on agency judgment, expertise and experience in administering the

statute is at the core tife agencieauthority and discretion.

After weighing the scientific information

i mportance to protecting downstream water s,
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jurisdictional determinations, the objectivessthancing regulatory clarity and consistent with
the statute and the caselaw, the agencies decided tb@agt@aryof 4,000 feet for casspecific
significant nexus analysis for waters that do not otherwise meet the requirements of (a)(1)
through (a)(7).Tying this provisionfor casespecificsignificant nexus analysis to distance
informed by the sciencand the agenciégxperience and expertjses spatial proximity is a key
contributa to connectivity among waters. Science Report al ESDistance is by no means the
sole factor, and aquatic functions will play a prominent role in determining whether specific
waters coverednder this aspect glaragraph (a)(8) have a significant nexiurslight of therole
spatial proximity plays in carectivity and the objective of enhancing regulatory clarity,
predictability and consistency, the agencies concludesgtablishing a boundary for this aspect
of waters gbject to casepecific significant nexus analysis based on distance is reasonable.
While, for purposes of this national rule, distance is a reasonable and appropriate measure
for identifying wherethis casespecific significant nexus analysis will be conducted, the science
does not point to any particular bright line delineating wateshave a significant nexus from
those that do not. The Science Report concluded that connectivity of streams and wetlands to
downstream waters occurs along a gradient. The evidence unequivocally demonstrates that the
stream channels and floodplain wetla or open waters that together form river networks are
clearly connected to downstream waters in ways that profoundly influence downstream water
integrity. The connectivity and effects of ndlmodplain wetlands and open waters are more
variable and thsimore difficult to address solely from evidence available in-paaewed
studies. Science Report at 5S Because of this variability, with respect to waters that are not

covered by (a)(1) through (a)(7) of the rule, the science does not providaese mpant along
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the continuum at which waters provide only speculative or insubstantial functions to downstream
waters.

Like connectivity itself, there is also a continuum of outcomes associated with picking a
distance threshold. A smaller thresholdrgases the likelihood that waters that could have a
significant nexus will not be analyzed and therefore not subject to the Act; a larger threshold
reduces that possibility, but also means that
conducting sigificant nexus analyses on waters that have a lower likelihood of meriting the
Act 6s protection.

Recognizing that there is no optimal line, in selechath the 100year floodplain for
andthe 4,000 fooboundatesthe agencies looked principally to thaensive experience the
Corps has gained in making significant nexus determinations sinBafiaoglecision. As
noted in Section Ill above, since tRapanogiecision, the agencies have developed extensive
experience making significant nexdsterminaibns and that experience and expertise informed
the judgment of the agencies in establishioth the 108year floodplain boundary artbe 4,000
foot boundary The agencies have made determinations in every state in the country, for a wide
range of watey in a wide range of conditiong.he vast majorityf the watersthat the Corps has
determined have a significant nexus are located within 4,000 feet of a jurisdictional tributary,
traditional navigable or interstate water, or the territorial seas. foheréhe agencies conclude
that thel00-year floodplain and,000 footboundaiesin therule will sufficiently capture for
analysis those waters that are important to protect to achieve the goals of the Clean Water Act.

The agencies acknowledge that, as with any meanibgtuidary, some waters that
could be found jurisdictional lie beyond theundaryand will not be analyzed for significant

nexus. The agencies minimize that risk by also establishing a provision(8) fa) case
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specific significant nexus analysis of waters located within they#@0 floodplain of a
traditional navigable water, interstate water, or the territorial 8¢hst | e i n t he agenci
experiencehe vast majority ofvetlands with a significamexus are located within the 4,000
footboundaryi t 1 s t he agenci es fewwaters thathasebeeea t hat t he
determined to be jurisdictiontliat are located beyond thhsundary typically due to a surface
or shallow subsurface hydrologionnections. Nonetheless, the agencies have weighed these
considerations and concluded that the value of enhancing regulatory clarity, predictability and
consistency through a distance limit outweigh the likelihood that a distinct minority of waters
thatmight be shown to meet the significant nexus test will not be subject to analysis. In the
agenci es 0reqixing anrevakiatiecnef, significant nexus for waters covered by
paragraph (a)(8) should captihe vast majority of waters having a siigant nexus to the
downstream waters. The agencies therefore conclude that that adoption of the 4,000 foot
boundaryis reasonable.

The rulebs requirements f ofiadjdcdntevaterdcread er s ,
an integrated approathh at t ai l ors the regulatory regi me b
policy objectives. Determining by rule thaivered adjacent watelave a significant nexus
follows the science, achieves regulatory clarity and predictability, and avoids expedi
agency and public resources on esgecific significant nexus analysis. Similarly, providing
for casespecific significant nexus analysis for waters that are not adjacent but within the 4,000
foot distance limitas well as those within the 1§@ar floodplain of a traditional navigable
water, interstate water, or the territorial sesgonsistent with science and agency experience,

will ensure protection of the important waters whose protection will advance the goals of the
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Clean Water Act, athwill greatly enhance regulatory clarity for agency staff, regulated parties
and the public.

For these reasons, the agencies decided to allowspasdic determinations of
significant nexus for waters located witliive 100year floodplain of a tradnal navigable
water, intestate water, or the territoriakas and for watelscated within 4,000 feet of the high
tide line or the ordinary high water mark of a traditional navigable water, an interstate water, the
territorial seas, an impoundment,acovered tributary. Under the rule, these waters are
jurisdictional only where they individually or cumulatively (if it is determined that there are
other similarly situated waters) have a significant nexus to traditional navigable waters, interstate
waters, or the territorial seas. Additional scientific and policy rationale for including such waters
as waters that can be evaluated on a-spseific basis can be find in the Technical Support
Document.

The agencies emphasize that they fully support aftoytStates and tribes to protect
under their own laws any additional waters, including locally special waters that may not be
within thejurisdictionof the CWA as the agencies have interpreted its scope in this rule. Indeed,
the promulgation of th 100year floodplain and000 footboundaiesfor purposes of a case
specific analysis of significant nexus does not foreclose states from acting consistent with their
state authorities to establish protection for waters that fall outside of the protectienGMA.
In promulgating the 4,00fdot boundary the agencies have balanced protection and clarity,
scientific uncertainties and regulatory experience, and established a line that is, in their

judgment, reasonable and consistent with the statute agahits and objectives.

3. CaseSpecific Significant Nexus Determinations
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Only waters identified in paragraphs (a)(7) or (a)(8) of the rule require spaskic
determination of significant nexus. This section discusses the definition of signifigastine
the rule and how the agencies will make egecific significant nexus determinations under the
rule.

a. Definition of Significant Nexus

Paragraph (c)(5) ofhe rule defines the terfisignificant nexugto mean a significant
effect (more than specube¢ or insubstantial) on the chemical, physical, or biological integrity
of a traditional navigable water, interstate water, or the territorial seas. Waters, including
wetlands, are evaluated either alone, or in combination with other similardyesitwéers in the
region,based on the functions the evaluated waters perform. Functions to be considered for the
purposes of determining significant nexus are sediment trapping, nutrient recycling, pollutant
trapping transformation, filtering and transportteation and attenuation 8bodwaters runoff
storage, contribution of flow, export of organic matter, export of food resoamegrovision of
life-cycle dependent aquatic habitat (such as foraging, feeding, nesting, breeding, spawning,
use as a nsery area) for species located in traditional navigable waters, interstate waters, or the
territorial seas.

Theagencieédefinition of significant nexus is based upon the langua@NWANCGCand
RapanosThe definition is also consistent with current practice, where field staff evaluate the
functions of the waters in question and the effects of these functions on downstream waters. In
order to add claritand transparendyp the definition of significamexus, the agencies have
listed in the definition the functions that will be considered in a significant nexus analysis. These

functions are consistent with the agenci esb
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ecosystems. A water does mated to perform all of the functions listed in paragraph (c)(5) in
order to have a significant nexus. Depending upon the particular water and the functions it
provides, if a water, either alone or in combination with similarly situated waters, perfotms jus
one function, and that function has a significant impact on the integrity of a traditional navigable
water, interstate water, or the territorial seas, that water would have a significant nexus.

Casespecific determinations of significant nexus requag®) or (a)(8) waters to be
evaluated either alone, or in combination with other similarly situated waters in the fadlo.
rue,, t he agencies 1 néer pmaenthewatershedhihatalsies toithen t h e
nearest traditional navigableater, interstate water, or the territorial seas through a single point
of entry.See Section Illin circumstances where the single poinétry watershed includes
waters that areglentifiedunder (a)(7) an@vaters that are subject to analysigler (3(8), those
waters will be analyzed separately under the provisions of those paragraphs.

In a casespecific analysis of significant nexus, the agencies determine whether the water
they are evaluating, in combination with other similarly situated wateriregion, has a
significant effect on the chemical, physical, or biological integrity of the nearest traditional
navigable water, interstate water, or the territorial seas. As noted previously, the agencies
evaluate the listed functions in paragraplicas part of that evaluation to determine if the
water has an impact that is more than speculative or insubstantial.

b. Conducting Cas&pecific Significant Nexus Determinations Under (a)(7) and
(a)(8)

The significant nexus analysis for waters assesrddr (a)(7) and (a)(8) is a thretep

process: first, the region for the significant nexus analysis must be identifieger the rule, it

is the watershed which drains to the nearest traditional navigable water, interstate water or
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territorial sea; seond, any similarly situated waters must be identifiechder the rule, that is
waters that function alike and are sufficiently close to function together in affecting downstream
waters; and third, the waters are evaluated individually or in combinatibramy identified
similarly situated waters in the single point of entry watershed to determine if they significantly
impact the chemical, physical or biological integrity of the traditional navigable water, interstate
water or the territorial seas.

i. Al nretgh éthepoint of entry watershed

As discussed in Section Il of the preamble and established in the definition of
Asignificant nexus, o0 the region for pthat poses
drains to the nearest traditial navigable water, interstate water, or the territorial Jeessfirst
step of the analysis is to identify the point of entry watershed that the water being evaluated
under (a)(7) or (a)(8) drains to. This point of entry approach identifies the neadésdnal
navigable water, interstate water, or the territorial Hegtsthe water being evaluated and any
similarly situated waters flow to and delineates the watershed of that rtezaé@ginal
navigable water, interstate water, or the territ@&ds The point of entry watershed is the area
drained by the nearesaditional navigable water, interstate water, or the territorial aechss
typically defined by the topographic divides betweentoaditional navigable water, interstate
water, orthe territorial seaand another.

Available mapping tools, such as those that are based on the NHD, topographic maps,
and elevation data, can be used to demarcate boundaries of the single point of entry watershed.
As discusseth Section llland in the Technical Support Document, the single point of entry
watershed represents the scientifically appropriate sized area for conductingpecafse

significant nexus evaluation in most cases.
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In the arid West, the agencies recognize there raajtbations where the single point of
entry watershed is very large, and it mayé&sonabléo evaluate all similarly situated waters in
a smaller watershed. Under those circumstarnbesagencies majemarcatedjoining
catchments surrounding the wate be evaluated thabgetheraregenerally no smaller than a
typical 10-digit hydrologic unit code (HU€0) watersheih the same aredhe area identified
by thiscombination of catchments would beh e i used)for comducting a significant nexus
evaluation under (a)(7) or (a)(8) under those situations. The basis for such an approach in very
large single point of entry watersheds in the arid West should be documented in the jurisdictional
determination.

il ASimilarly situated

Second, the ageres determine if the water or waters to be evaluated are similarly
situated.The waters identified in (a)(7) are similarly situated by rule and shall be combined with
other waters othe sameategorylocated in the same watershed that drains to the nearest
traditional navigable water, interstate water, or the territorial\®ghsno need for a case
specific similarly situated finding. Under (@)( only waters of the same subparagriptne
point of entry watershed can be considered as similarly situated. For example, only pocosins may
be evaluated with other pocosins in the same point of entry watershed. Pocosins in different point
of entry watersheds cannot be combined, and pocoamsot be combined with Carolina bays
under (a)(7), even where they occur in the same point of entry watershed.

Unlike waters evaluated under (a)(7), the waters specified at (a)(8) require a
determinatiorwhetherthey are similarly situated. Under thig, the agencies apply factors in

the determination of when waters evaluated under (a)(8) should be considered either individually

or in combination for purposes of a significa
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situatedo r eapofiwhether a graup of watelts in the riegion that meet the distance
thresholds set out under (a)(8) can reasonably be expected to function together in their effect on
the chemical, physical, or biological integrity of downstream traditional navigableswate

interstate waters, or the territorial seas.

Similarly situated watersan be identified as sufficiently close together for purposes of
this paragraph of the regulation when they are wightontiguous area of land with relatively
homogeneous soilsggetation, and landform (e.g., plain, mountain, valley, etc.). In general, it
would be inappropriate, for example, to consi
these waters are located in different landforms, have different elevation grofileave
different soil and vegetation characteristics, unless the waters perform similar functions and are
|l ocated sufficiently close to a fAwater of the
collectively function together to affect a traditad navigable water, interstate water, or the
territorial seas. In determining whether waters under (a)(8) are sufficiently close to each other the
agencies will also consider hydrologic connectivity to each other or a jurisdictional water.

In determiningvh et her groups of waters under (a) (8
agencies will consider functions such as habitat, water storage, sediment retention, and pollution
sequestration. In addition, consideration of wetland/water type and landscape lacation
relevant for determining if the waters are similarly situated. For example, Texas coastal sand
sheet wetlands that form a complex of wetlands with other wetlands of the same type on the
landscape and are densely located may very well be similartesitand considered in
combination with other Texas coastal sand sheet wetlands in the same single point of entry
watershed. However, under (a)(8), waters do not need to be of the same type (as they do in

(a)(7)) to be considered similarly situated. Asaliéed above, waters are similarly situated
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under (a)(8) where they perform similar functions or are located sufficiently close to each other,
regardless of typeThe agenciewill considerthe hydrologic, geomorphic, and ecological
characteristics andrcumstances of the watarader consideratioreExamples include:
documentation of chemical, physicat,biologicalinteractions of the similarly situated waters;
aerial photographyyJSGS and state and lodapographical or terrain maps and information;
NRCSsoil survey maps and data; other available geographic information systems (GIS) data;
National Wetlands Inventory mapshere wetlands meet the CWA definitiaand state and local
information. The evaluation will use any available site information antinent field

observations where available, relevant scientific studies or data, or other relevant jurisdictional
determinations that have been completed in the region.

Only those waters that do not meet the requirements in (a)(1) through (a)(6pare to
considered in casgpecific significant nexus determinations; subcategory waters that meet the
provisions in (a)(1) through (a)(6) aoer segjurisdictional without the need for a significant
nexus determination. For example, waters that are identifiddr paragraph (a)(6) are adjacent
and are not subject to a casgecific significant nexus evaluation under (a)(7) or (a)(8). Waters
evaluated under (a)(7) cannot be combined with waters identified in paragraph (a)(6) or (a)(8),
and waters evaluated unda)(8) cannot be combined with waters identified in (a)(6) or (a)(7).
For examplePrairiepotholes being evaluated under (a)(7) may not be combinedPvéttie
potholes that are per se jurisdictional under (a)(6) that meet the definition of adjabhentaw
water meets the specifications at both (a)(7) and (a)(8), it can only be evaluated under (a)(7).
That is, for example, if a wetland is a Western vernal pool and is also within 4,000 feet of the
ordinary high water mar&f a covered tributaryit canonly be assessed for significant nexus

under (a)(7) in combination with other Western vernal pools in the point of entry watershed.
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Unlike (a)(8), there is no distance threshold for waters evaluatder (a)(7) that is, waters in
the (a)(7) subcategogehat aranore than 4,000 feet from the high tide line ordhginary high
water markof a traditional navigablevater, interstate water, the territorial seas, impoundment, or
covered tributarpr are beyond the 16¢kar floodplain of atraditionalnavigable water,
interstate water, or the territorial seas to bencludedin combination in a significant nexus
analysis

iii . Significantnexusanalysisfor (a)(7) and (a)(8)vaters

Third, the agencies evaluate waters individually or in combinatitimany identified
similarly situated waters in the single point of entry watershed to determine if they significantly
impact the chemical, physical, or biological integrity of titaelitional navigable water, interstate
water, or the territorial seaBar purposes of determining significant nexus under (a)(7), all
waters of the specified subcategory are to be considered in combination in the point of entry
watershed, as those waters are similarly situated. For purposes of determining significant nexus
under (a)(8), depending on the results of step two, a water withinotlvedariesn paragraph
(a)(8) is evaluated either alone or in combination with other similarly situated waters in the
region. For example, in the case where the agencies have determainagarticular water
under (a)(8) is not similarly situated, it is evaluated individually for significant nexus; the water
cannot be aggregated if it is not similarly situated with other such waters.

The analysis will include an evaluation of the fuans listed in paragraph (c)(5) of the
rule, which defines significant nexus. A water has a significant nexus when any single function
or combination of functions performed by the water, alone or together with similarly situated
waters in the region, coiitutes significantly to the chemical, physical, or biological integrity of

the nearedraditional navigable water, interstate water, or the territorial #easter may be
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determined to have a significant nexus based on performing any of the followatmpfs:

sediment trapping, nutrient recycling, pollutant trapping, transformation, filtering, and
transport, retention and attenuatiorflobdwaters runoff storage, contribution of flow, export of
organic matter, export of food resources, or provisidifeocycle dependent aquatic habitat
(such as foraging, feeding, nesting, breeding, spawning, or use as a nursery area) for species
located in d@raditional navigablevater, interstate water, the territorial seas.,

For purposes of paragraph (c)(5)(Isecies is located inteaditional navigable water,
interstate water, or the territorial séfasuch a water isitypical type of habitat for at least part of
the life cycle of the species. For example, amphibians and many reptiles eenagit@onal
navigable water, interstate water, or the territorias $eapart of their life cycle needs.

When evaluating a water individually or in combination with other similarly situated
waters for the presence of a significant nexus to a traditional navigalele ingerstate water, or
the territorial seas, a variety of factors will influence the chemical, physical, or biological
connections the water has with the downstream traditional navigable water, interstate water, or
the territorial seas, including distanfrom a jurisdictional water, the presence of surface or
shallow subsurface hydrologic connections, and densityaters of the same type (if it has been
concluded thasuch waters can be evaluated in combination). The likelihood of a significant
connection is greater with increasing size and decreasing distance from the identified traditional
navigable water, interstate water, or the territorial seas, as well as gvithsed density of the
waters for such waters that cam ¢onsidered in combination sisnilarly situated waters. In
addition, the presence of a surface or shallow subsurface hydrologic connection can influence the

impact that a water has with downstreaatavs.
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In many cases, the presence of a hydrologic connection increases the strength of the
impact of the downstream traditional navigable water, interstate water, or the territorial seas.
However, a hydrologic connection is not necessary to establighiBcant nexus, because, as
Justice Kennedy stated, in some cases the lack of a hydrologic connection would be a sign of the
waterdos function in relationship to the tradi
territorial seas. These functiomalationships include retention fdbodwatersor pollutants that
would otherwise flow downstream to the traditional navigable water, interstate water, or the
territorialseasSees 47 U. S. at 775 (citations omioftted) (
an interchange of waters prior to the dredge and fill activity that makes protection of the
wetl ands critical to the st at ut[ggomgeffectsbfe me o) .
nonfloodplain wetlands on downstream waters are due to theitimolaather than their
connectivity. Wetland O6sinké functions that t
waters €.g, sediment and entrained pollutant removal, water storage) result because of the
wetl andds abi |l i txyest.o0 iSscoleant-ded-omBaanpets, ratrapbat tial EUS
reviewed the results of multiple scientific studies concluded that depressional wetlands lacking a
surface outlet functioned together to significantly reduce or attenuate floggiegcience
Reportand Technical Support Documeriiven when they lack a surface hydrologic connection
to downstreantraditional navigable waters, interstate waters, or the territoria) Besirie
potholes, for instance, cumulatively can store large volumes of watexctimg streamflow and
reducing flooding downstream, and several studies have quantified the large storage capacity of
Prairiepothole complexes. This water storage function is estimated to hold tens of millions of
cubic meters of water, including for exal@prairiepotholes located in the watersheds of Devils

Lake and the Red River of the North, which have both had a long history of flooding. Where
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Prairiepotholes lack a surface hydrologic connection, this water storage capacity is particularly
effectivein reducing downstream flooding and can have a significant effect on downstream
traditional navigable waters, interstate waters, or the territorial $éas, even when lacking a
surface hydrologic connection, a water can still have a significant effebeachemical or the
biological integrity of downstream traditional navigable waters, interstate waters, or the
territorial seas.

The rule recognizes that not all waters have the requisite connection to traditional
navigable waters, interstate waterstha territorial seas sufficient to be determined
jurisdictional. Waterswith a significant nexus must significantly affect the chemical, physical,
or biological integrity of a downstreatraditionalnavigalte water, interstate wategr the
territorialseas,and t he requisite nexus must be more th
Rapanosat 780.

Evidence of chemical connectivity and the effect on waters can be found by identifying
the properties of the water in comparison to the identified tradition&jadale water, interstate
water, or the territorial seas; signs of retention, release, or transformation of nutrients or
pollutants; and the effect of landscape position on the strength of the connection to the nearest
Awater of t he Unghttte dtradtiormltnaviggblé waden thterstaterwater, or
the territorial seas. In addition, relevant factors influencing chemical connectivity include
hydrologic connectivity (see physical factors, below), surrounding land use and land cover, the
landscape setting, and deposition of chemical constituents (e.g., acidic deposition).

Evidence of physical connectivity and the effect on traditional navigable waters,
interstate waters, or the territorial seas can be found by identifying evidence of physical

connections, such as flood water or sediment retention (flood prevention). Presence of indicators
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of hydrologic connections between the other water and jurisdictional water are also indicators of
a physical connection. Factors influencing physical comngcinclude rain intensity, duration
of rain events or wet season, soil permeability, and distance of hydrologic connection between
the (a)(7) or (a)(8) water and the traditional navigable water, interstate water, or the territorial
seas, depth from sade to water table, and any preferential flowpaths.

Evidence of biological connectivity and the effect on waters can be found by identifying:
resident aquatic or seraguatic species present in the eggecific water and the tributary
system (e.g., amphians, aquatic and seraquatic reptiles, aquatic birds); whether those species
show lifecycle dependency on the identified aquatic resources (foraging, feeding, nesting,
breeding, spawning, use as a nursery area, etc.); and whether there is reasect fresgnce
or dispersal around the casgecific water, and if so whether such dispersal extends to the
tributary system or beyond or from the tributary system to thespsesafic water. Factors
influencing biological hciosntnoercyt itvriatiyt si,n cslpuedcei ess
dispersal range, population size, timing of dispersal, distance between tspecife water
and a traditional navigable water, interstate water, or the territorial seas, the presence of habitat
corridors orbarriers, and the number, area, and spatial distribution of habitatsaduatic
species or species such as-nesident migratory birddo not demonstrate life cycle
dependency on the identified aquatic resouarekare not evidence of biological corativity
for purposes of this rule.

For practical administrative purposes, the rule does not require evaluation of all similarly
situated waters under (a)(7) or (a)(8) when concluding that those waters have a significant nexus
to a traditional navigable water, interstate water, or territeea. When a subset of similarly

situated waters provides a sufficient sciebased justification to conclude presence of a
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significant nexus, for efficiency purposes a significant nexus analysis need not unnecessarily
require time and resources to lecand analyze all similarly situated waters in the entire point of
entry watershed. For example, if a single Carolina bay or a group of Carolina bays in a portion of
the point of entry watershed is determined to significantly affect the chemical, phgsical,
biological integrity of araditional navigable water, interstate water, or the territorial seas
analysis does not have documentll of the similarly situated Carolina bays in the watershed in
order to conduct the significant nexus analy&isonclusion that significant nexus is lacking
may not be based on consideration of a subset of similarly situated betarse under the
significant nexus standard the inquiry is how the similarly situated waters in combination affect
the integrity of thelownstream water

While the rule is clear that waters that are jurisdictional by rule cannot be combined with
waters subject to a caseecific significant nexus analysis, the analysis may appropriately
include the evaluatioaf functions of (a)(8) waterthat reach covered waters through (a)(6)
waters without consideration of the functiamntributed bythose (a)(6) watersThe hydrologic
connections betwedia)(8) watersaanda covered tributary and eventually to a traditional
navigable water, interd@water, or the territorial seas, can often occur through an adjacent
water. This hydrologic connection is an appropriEgg of the casspecific analysis as to
whether the (a)(8) waters, alone or in combination with any similarly situated (a)(8) indters
point of entry watershed, provide those functions downstream such that they significantly affect
the chemical, physical or biological integrity of the traditional navigable water, interstate water,
or the territorial seask-or example, when evaltiag a wetland that is 2,500 feet from the
ordinary high water mark of an (a)(5) water and that has surface or shallow subsurface

connections to downstreatnaditional navigable waters, interstate waters, or the territoaal se
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via a wetland that is adjant to an (a}{) water, the existence of those connections is not ignored.
However, whil e a w#addigonadmvigabbenwater,dnteistatervgatert oo thet h e
territorial seashrough (a)(5) through (a)(7) waters can be considered in thiéagih nexus

analysis in order to determine whether the functions of the (a)(8) waters are provided
downstream, only the functions of the water, along with any similarly situated waters, being
evaluated under (a)(8) on downstream water integrity cancheded in the significant nexus
analysis.

The administrative record for a jurisdictional determination for a water under (a)(7) or
(a)(8) will include available information supporting the determination. In addition to location and
other descriptive infonation regarding the water at issue, the record will include an explanation
of the rationale for the jurisdictional conclusion and a description of the information used.
Relevant information can come from many sources, and need not always be spedfigdteth
whose jurisdictional status is being evaluated. Studies of the same type of water or similarly
situated waters can help to inform a significant nexus analysis as long as they are applicable to
the water being evaluated. In the case of (a)(8) watezsadministrative record will include the
rationale behind the similarly situated analysis, including an explanation of the data or
information examined.

The agencies expect that where waters are determined to be similarly situated in a single
point d entry watershed, such similarly situated waters will often be found jurisdictional through
the casespecific analysis of significant nexus. However, eggecific factors such as distance to
the traditional navigable water, interstate water, or thedeai seas; densityr number of
similarly situated waters; individuahdcumulative size of the similarly situated waters; soil

permeability; climate; etc., may be considered in the determination, and there could be cases
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where even considering thesetara in combination with similarly situated waters will not be
sufficient for waters to have a significant nexus.

Within a single point of entry watershed, over a period of time there will likely be
multiple jurisdictional determinationgzor (a)(7) waters, if a caspecific significant nexus
determination has been made in the point of entry watershed, all waters in the subcategory in the
point of entry watershed are jurisdictionadr (a)(8) waters, theasespecificsignificant nexus
analyses mstuse information used in previous jurisdictional determinations, and if a significant
nexus has been established for one water in the watershed, then other similarly situated waters in
the watershed would also be found to have a significantsd his is because under Justice
Kennedyds test, similarly situated waters in
significant nexus determination would then apply to all similarly situated waters within the point
of the watershedA negdive casespecific significant nexus evaluation under (aj{i7§a)(8) of
all similarly situated waters in the point of entry watershpglies taall similarly situated waters
in that watersheddowever, as noted abowe conclusion that significant nexisslacking may
not be based on consideration of a subset of similarly situated wadeasise under the
significant nexus standard the inquiry is how the similarly situated waters in combination affect
the integrity of the downstream watérhe documeration for each case should be complete
enough to support the specific jurisdictional determination, including an explanation of which

waters were considered together as similarly situated and in the same region.

4. Summary of Revisions to CaSpecificDet er mi nati ons of AWat

United Stateso and Major Comment s
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a. Significantnexus

Some commenters stated concerns over the potential for inconsistent application of the
significant nexus analysis in a jurisdictional determination. To address ttasroowithin the
regulatory framework, the agencies provide more detail regarding the definition of significant
nexus in the rule and list the specific functions that will be considered in the analysis. This
approach provides individual regulators who amtdhe analysis clear and consistent
parameters that they will consider during their review in making jurisdictional determinations
and provides transparency to the regulated public over which factors will be considered.

Overall, there was support fdra concept of the single point of entry watershed as the
interpretation of #fAin the region. o Sever al cCo
point of entry watershed was an appropriate scale to use to measure effect on traditional
navigable watersnterstate waters, or the territorial seas. Other commenters felt the single point
of entry watershed was too small to capture all the benefits that waters that do not meet the
definition of adjacency contribute. Some of the SAB panel members thoughet@ase surface
andgroundvat er shed units may not align, watershed:
region. 0 These panel members suggested that a
include surface and subsurface waters in a wateddletation. The agencies have retained the
single point of entry watershed from the proposed rule as the appropriate unit of analysis for
significant nexus in the final rule as these watersheds are more easily understood and easier to
delineate than thesthat map subsurface waters as the SAB suggested.

With respect to the agenciesdéd approach to
support for assessing waters in combination based on their type and function, particularly waters

such a$rairiepotholes. Conversely, several commenters found that the ability to aggregate
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waters that do not meet the definition of adjacency is-ma&ching and causes uncertainty to the
regulated public. Some commenters also attributed uncertainty in which wateneg@ated to
subjectivity in review by Federal regulator(s). Similarly, some commenters were concerned that
waterse | i gi bl e for protection were based on an
know how the agencies would address consistandypotential bias. In response, the rule lists

in paragraph (a)(7) a limited number of subcategories of waters where waters of the specified
types have been determined by rule to be similarly situated for a significant nexus analysis. This
will add consstency, predictability, and clarity, as the rule explicitly states that such waters are
similarly situated for purposes of the significant nexus analysis. For waters identified under
paragraph (a)(8), the agencies have establishedimitations: watersvithin the 100year

floodplain of atraditional navigable water, interstate water, or the territorial seakwaters

within 4,000 footfeet ofa traditional navigablevater, interstate water, the territorial seas,
impoundment, or covered tributafjhe agencies aldmave established within the definition of
significant nexus at (c)(5) criteria for determining whether waters are similarly situated and
should therefore be analyzed in combination. Waters identified under (a)(8) are similarly
situated wen they function alike and are sufficiently close to function together in affecting
downstream waters. The agencies have not determined that such waters are categorically
similarly situated, so the agencies will base their-spseific determinations afhether a

particular water has any similarly situated waters on the available information and science. The
rule also clarifies that (a))8vaterscannot be considered similarly situated wistdjacent

waterso which are jurisdictional by rule, and (a)@@aters, which have been determined to be

similarly situated by rule. These parameters will reduce inconsistency in reviews and add clarity.
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Similarly, several commenters expressed concern that landowners would not know which
water bodies on their proggrare subject to CWA jurisdiction due to aggregation, as waters on
their property may be considered similarly situated with waters locatett@fi\While the rule
does not eliminate the use of cagecific significant nexus analysesid the concern &gs
from Justice Kennedy 0 te parameters placed ®n waters raquitinga s i t u
casespecific determination and the clearer definition of significant nexus address the concerns
about uncertainty and inconsistencies in reviews. Incpdat, waters that are not either one of
the five identifiedsubcategoriem (a)(7) or within the threshaddin (a)(8)cannot be subject to a
casespecific significant nexus analysis under the ri@d&nerally, jurisdictional determinations
areconductedht the request of an applicatlandowneffor specific waters While theagencies
camot arbitrarilydepat r om a determination that waters ar .
may provide new information to inform subsequent jurisdictional deterimirsatin addition,
owners with questions regarding jurisdiction of waters on their property may always consult their
local Corps Districbr EPA Regional Officewhich is not a change from longstanding practice.

b. Casespecific determinations

The rule provides more regulatory certainty by narrowing the scope of waters that can be
assessed under a cagecific significant nexus evaluation as compared to the proposal. These
changes still allow the scientific value of specific waters not covaré(1) through (a)(6) to
be evaluated on a caspecific basis.

In the proposal, the agencies solicited comment regarding a variety of approaches to the
categoryof waters subject to a caspecific significant nexus analysif addition, the agencse
solicited comment on additional scientific research and data that might further inform decisions

aboutthese watersin particular the agencies solicited information about whether current
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scientific research and data regarding particular types of watesifficient to support the
inclusion of subcategories of typesvaditers either alone or in combination with similarly
situated waterghat can appropriately be identified as always lacking or always having a
significant nexus. One of these alternapproaches in the preamble to the proposed rule was to
determine by rule that certain additional subcategories of waters would be jurisdictional rather
than addressed with a caseecific basis for determining significant nexus.

Many commenters expressedu pport for the agenase esd prop:
specific watersincluded additional references to suppbdsewaters being protected by rule
and supported the treatment of certain categories of waters as similarly situated (that is,
evaluating then in combination with similarly situated waters for the purposes of the significant
nexus analysis). Some suggested the agencies establish jurisdictioaseagrecific waterdy
rule and provided detailed information in support of their position. @thramenters suggested
additional subcategories of waters be considered as jurisdictional or as similarly situated by rule,
such as playa lakes, kettle lakes, and woodland vernal pools.

However, there was a concern raised by other commenters about whetmecs
regul atory overreach and uncer timthemptoposac r eat ed
Some commenters stated tinhhe propbshwuldialtow thee r wat er s
agencies to regulate virtually any water. To address this cqrberrule places limits on which
waters could be subject to a cageecific significant nexus determination, in recognition that
casespecific analysis of significant nexus is resotrtensive andbased orthe body of science
that exists. As noted abevthe agenes also establish by ruseibcategories ofatersthat are
Asimilarly situat edo nthexusanalysis bepausggnae sup@rtbatf a S

the subcategory waters falithin a higher gradient of connectivity. By not detarimg that any
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one of the waters available for cagmecific analysis is jurisdictional by rule, the agencies are
recognizing the gradient of connectivity that exists and will assert jurisdiction only when that
connection and the downstream effects areisoggint and more than speculative and
insubstantial.

Waters are covered under the rule only where theidargified as jurisdictionah
paragraphs (a)(1) through (a)(6), where they are not excluded under paragraph (b), or where they
are within the limited number of subcategories listed in paragraphs (a)(7) and (a)(8) and have a
casespecific significant nexus to a traditional navigalkger, interstate water, or the territorial
seas. These limits on jurisdiction reflect the case law and are in response to comments requesting
greater regulatory certainty. Although some commenters suggested additional subcategories of
waters for considation, such as playa lakes and kettle lakes, the agencies at this time are not
able to determine that the available science supports that the suggested additional subcategories
of waters as a class have a significant nexus to traditional navigable \weaezstate waters, or
the territorial seas. However, to be clear, under the rule, individual waters of the suggested
additional subcategories are jurisdictional where they meet the requirements of (a)(1) through
(a)(6) or (a)(8) (e.g., a playa lake thaarsinterstate water, a kettle lake that is an adjacent water,
or a woodland vernal pottat isless thard,000 feefrom a prisdictional tributary andgs
determinedn a casespecific basiso havea significant nexus to a traditional navigable water,
interstate water, or the territorial seas).

In consideration of the variety of views of the commenters, the Science Report, the input
from the SAB, and the developing state of the science, the agencies reasonably decided not to
establish jurisdiction over all waters that do not meet the requiremmiefai 1) through (a)(6) by

rule. Instead, the agencies established-spseific provisions for some specified waters at (a)(7)
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and waters withitheboundariest (a)(8). This approach strikes a balance between requests for

clear boundarieand limitedcasespecific reviews with scientific support.

Waters and Features that Are Not iWat er

I n the rule, the agencies identify a varie
the United St at es . andWaste toeatmentsystemnasrhave libenexcladed a n d
from this definition since 1992 and 1979, respectively, and they remain substantively and
operationally unchanged. Only ministerial changes to delete an outdated cross reference are
made to the exclusion fevaste treatment systems. The agencies add exclusions for all waters
and features identified as generally exempt in preamble languagé&&aenal Register
documentdy the Corps on November 13, 1986, and by EPA on June 6, 1988. This is the first
time theseexclusions have been established by rule. In addition, under prior preamble language,
the agenciesetained the authority tdetermine that a particular feature generally considered
nortjurisdictional wasnfacta fAwat er of t h eagddaies doeatret8inthat e s . 0
authority for features excluded under the rule. agencies for the first time also establish by
rule that certain ditches are excluded from jurisdiction. The agencies add exclusions for
groundwater and erosional features, all as exclusions for some waters that were identified in
public comments as possibly being found jurisdictional under proposed rule language where this
was never the agenciesb6 intent. These excl usi
ther i nclusion in the rule furthers the agenci e
waters are and are not protected under the CWA. Importantly, thederle all waters and

features identified in paragraphb ) as excl uded hwei IUnintoetd bSt aftweast,:
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they otherwise fall within one of the categories in paragraph$) aypugh (a)(8).For example,
a ditch that isxcluded under paragraph (b)(3)(i) or (b)(3){g not jurisdictional even when the
ditch connects directly ohtough another water #otraditional navigablevater, interstate water,
or the territorial seag.he proposed rule referenced paragraphs (a)(1) through (a)(8), but the
agencies did not intend to exclude any traditional navigable waters, for exampleg aeddion
clarifies that. Finally, nothing in the rule is intended to change the way in which the Corps
applies individual or nationwide permits.

The excl usi ons r edtahding practicdhaed teclnieat jadgneest that! o n g
certain waters anfitatures are not subject to the CWA. The exclusions are also guided by
Supreme Court cases. The significant nexus standard arises from the case law and is used to
interpret the terms of the CWA. Thus, a significant nexus determination is not a pugetifisci
inquiry, but rather is a determination by the agencies in light of the statutory language, the
statutebébs goals, objectives and policies, the
technical expertise and experience. The plurality opimdrapanosalso noted that there were
certain features that were not primarily the focus of the CWA. See 547 U.S. at 734. In this
section of the proposed rule, the agencies are drawing lines and concluding that certain waters
and features are not sebj to the jurisdiction of the Clean Water Act. The Supreme Court has
recognized that <c¢larifying the |ines of juris
tells us that this is often no easy task: the transition from water to solid growtchiscessarily
or even typically an abrupt one. Rather, between open waters and dry land may lie shallows,
marshes, mudflats, swamps, b@gsn short, a huge array of areas that are not wholly aquatic
but nevertheless fall far short of being dry land. Véhar this continuum to find the limit of

Owat er sd6 i s fRaersidé Bagviewtd3233i The exclugions are an important
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aspect of the agenciesdo policy goal of provid
assertions of jurisdiain overcoveredributaries andoveredadjacent watersimplify the
jurisdiction issue, the categorical exclusions will likewise simplify the process, and they reflect
the agenciesd determinations of t hwandthenes of
agenciesb6 experience and expertise.

The existing exclusion for waste treatment systems moves to paragraph (b)(1) with no
substantive changes. One ministerial change is the deletion of aefierefce in the current
language to an EPA regulatithat no longer exists. Because the agencies are not addressing the
substance of the exclusion, the agencies do not make conforming changes to ensure that each of
the existing definitions of the fAwatemaw of th
the exact same language with respect to the waste treatment system exclusion, with the exception
of deleting the croseeference.

Many commenters expressed concern about wh
following this ministerial change urtintionally narrowed the exclusion such that all excluded
waste treatment systems must be designed to meet the requirements of the Clean Water Act. The
commenters indicated concerns that waste treatment systems built before the Clean Water Act or
primarily for purposes of other environmental laws could not be exempt. The agencies do not
intend to change how the waste treatment exclusion is implemented and have deleted this
proposed comma. Continuing current pterafcti ce,
the United Statesodo would need a section 404 p
for discharges from the waste treatment syste

A number of commenters suggested the agencies clarify how the wastetriesysiem

exclusion is currently implemented. Many comments raised questions about stormwater systems
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and wastewater reuse and whether such facilities qualified under the waste treatment system
exclusion as part of a complete waste treatment systenol&fity, the agencies have identified

related exclusions in paragraphs (b)(6) and (b)(7). Many commenters also suggested making
substantive changes to the existing exclusion for waste treatment systems. Because the agencies
are not making any substantigleanges to the waste treatment system exclusion and these
comments are outside the scope of the proposed rule, the final rule does not reflect changes
suggested in public comments.

The existing exclusion for prior converted cropland moves to paragra@h gbthe rule
and is unchanged. A number of commenters suggested changes to the existing exclusion for
prior converted cropland. As with waste treatment systems, the preamble to the proposed rule
stated this rulemaking was not making changes to ttles&n for prior converted cropland. As
a result, comments requesting changes to the prior converted cropland exclusion or seeking
clarification of how the exclusion is implemented in the field are outside the scope of this
rulemaking, and the rule doest reflect changes or respond to issues raised in public comments.
The agencies will continue to implement this exclusion consistent with current policy and
practice.

The agencies identify excluded ditches in paragraph (b)(3). Jurisdictional ditches are
discussed at more detail in section IV.F. The rule excludes all ditches with ephemeral flow that
are not excavated in or relocate a tributary. The rule also excludes ditches with intermittent flow
that are noa relocated tributaryexcavated in a trildary, or drain wetlands, regardless of
whether or not the wetland iguisdictionalwater. Finally, ditches that do not connect to a
traditional navigable water, interstate water, or territorial sea either directly or through another

water are excludedegardless of whether the flow is ephemeral, intermittent, or perennial. These
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ditch exclusions are clearer for the regulated public to identify and more straightforward for
agency staff to implement than the proposed rule or current policies. Thexdtakions do not
affect the possible status @tlitch as a point source.

Many comments addressed ditches, and many of these comments are reflected in the
approach to ditches articulated in the rule. The majority of commenters requested that the
agencie@ ditch exclusion be clarified or broadene
term Auplandso and did not feel the term had
commenters felt the term referred only to areas at higher elevations in the landdaapye.
expressed concerns that all ditches would be jurisdictional under the proposed rule. Many groups
especially called for exclusions of roadside ditches.

The revised exclusions reflect the agenci e
First, theagencies haveliminatedt he t er m A up !l an duwesionthatermes ponse
created. Second, the agencies have instead provided a clearer statement of the types of ditches
that are subject to exclusidrditches that are not excavated in or relocate a tributary and ditches
that do not drain a wetlandEliminatingtheterni u pl ands o6 wi th this more
description should improve clarity. Finally, the agencies have more clearly stated the flow
regimes in ditches that are subject to the exclusions; these flow regimes are describexhdarlier
have been used by the agencies consistently and are readily understood by field staff and the
public.

As noted, the agencies received many commentsagiat roadside ditches be
addressed, and more specifically excluded, in the final rule. Like the proposed rule, the final rule
does not include an explicit exclusion for roadside ditches, but the agencies believe the

exclusions included in the final ruall address the vast majority of roadside and other
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transportation ditches. Moreover, since the agencies have focused in the final rule on the
physical characteristics of excluded ditches, the exclusions will address all ditches that the
agencies haveonicluded should not be subject to jurisdiction, including certain ditches on
agricultural lands and ditches associated with modes of transportatiomssaadways,
airports, and rail lines.

As discussed in Section IV.F.1., the definition of tributagludes natural, undisturbed
waters andhose that have been maltered or constructed, but which science shows function as
a tributary.In addition, natural streams and rivers that are altered or modified for purposes as
flood control, erosion contrond other reasons does not convert the tributary to a dich.
stream or river that has been channelized or straightened because its natural sinuosity has been
altered, cutting off the meanders, is not a ditdhstream that has banks stabilized through
of concrete or rigap €.g.,rocks or stones) is not a ditcfihe Los Angeles River, for example,
is a Awater of the United Statesodo (and, indee
Awater of the United St arageaphib)(d even whese ithas beera e x ¢
ditched, channelized, or concreted.

The rule excludes ditchegith ephemeral flovexcept where a ditdls excavated in or
relocates a covered tributary. Under the rule, that portion of awliticiephemeral flovactually
excavated in or relocating the covered tributary would be considered jurisdicfidrel.
jurisdictional status of upstream and downstream portions of the same ditch would have to be
assessed based on the specific facts and under the termsubé tieedetermine flow
characteristics and whether or not the ditch is excavated in or relocates a tributary. This approach
reasonably balances the exclusion with the need to ensure that covered tributaries, and the

significant functions they provide, apeeserved.A ditch that relocates a stream is not an
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excluded ditch under paragraph (b)(3), and a stream is relocated either when at least a portion of
its original channel has been physically moved, or when the majority of its flow has been
redirected.A ditch that is a relocated stream is distinguishable from a ditch that withdraws water
from a stream without c¢ hanThe latgrtypelokditcest r e a mod s
excluded from jurisdiction where it meets the listed characteristics afiéea|ditches under
paragraph (b)(3).The agencies willetermine historical presence of tributaries using a variety
of resources, such as USGS and state and local maps, historic aerial photographs, local surface
water management plans, street maintendat® wetlands and conservation programs and
plans, as well as functional assessments and monitoring efforts.

The rulealsoexcludes ditchewith intermittent flowexcept where a ditcis excavated in
or relocates a covered tributaoy drairs wetlands. Where an excluded ditch drains a wetland,
the segment of the ditch that physically intersects the wetland would be considered
jurisdictional. The jurisdictional status of upstream and downstream portions of the same ditch
would have to be assged based on the specific facts and under the terms of the rule to
determine flow characteristics and whether or not the ditch drains a wetland. The provision of
paragraph (b)(3) addressing draining of wetlands is specific to ditches with intermittenif§o
discussed previously, features that are ephemeral will flow only in response to precipitation
events, such as rainfall or snowmelt. Ditches with ephemeral flow, therefore, do not typically
have the flow characteristics characteristic of ditchesdigan wetlands. The agencies have
accordingly focused on intermittent ditches that drain wetlands.

In addition, the agencies clarify that a ditch drains a wetland when it physically intersects
the wetlandlf the ditch has been cut to carry only epleeah flows, such as those following a

storm event, the effect of the ditch is minimal as it carries only that flow that overtops the

Pagel710f 299



This document is a prepublication version. The EPA Administrator, Gina McCarthy, and the Assistant Secretary of the iNkVyrk€jyJo

Ellen Darcy, signed the following final rule on 03/2015. Plase refer to the official version in a forthcoming FR publication, which will appear
on the Government Pr i rhtpi//fdsys.gfofgbvifdsys/gearchiidne.gosamdveore Regulatioes.gdv
(http://www.regulations.ggvin Docket No. EPAHQ-OW-2011-0880.

wetland during and immediately following the rain evedbwever, if the ditch has been cut to

carry intermittent or peremal flows from the wetland, the ditch is serving as a conduit for

transferring flow from the wetland to a downstream tributayg.a result of the cut ditch, the

wetl andds hydrologic regime is modifiengd and c
by the wetland.When the ditch has been cut to carry intermittent or perennial flow from the

wetland to the downstream tributary, the wetland soils and vegetation can shift into a community
that supports less hydric soils and a mix of riparian aangplegetationConsequently, the

ditch is draining the wetland and the wetland quality degrades and may cease to exist over time.
Therefore, a ditch that carries intermittent flow and physically intersects with a wetland is not
excluded under this prove.

A number of commenters expressed concern that a ditch could be viewed as both a point
source and a Awater of the United States. o0 Ho
both reflects the CWA itself as well as longstanding agencyypolic

Paragraph (b)(4) of the rule identifies features and waters that the agencies have
identified as generally not dAwaters of the Un
documents. Codifying these | ongastobprmoddingg pr act
greater clarity, certainty, and predictability for the regulated public and the regulators. The
agencies6 1986 and 1988 preambles indi-cated t
specific basis to be Thiswk toesnet allow forthis easpdaific t e d St
analysis to be used to establish jurisdictidimese waters are categorically excluded from
jurisdiction. Some of the exclusions have been modified slightly to address public comments and

improveclarity. he f ol |l owing features are not dwaters
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1 Aurtificially irrigated areas that would revert to dry land should application of irrigation
water to that area cease

1 Atrtificial, constructed lakes or ponds created bgaasmating and/or diking grlandsuch
as farm and stock watering ponds, irrigation ponds, settling basins, log cleaning ponds,
cooling ponds, ofields flooded for rice growing

1 Atrtificial reflecting pools or swimming pools created by excavating and/or diking dry
land

1 Small ornameratl waters created by excavating and/or diking dry land for primarily
aesthetic reasons

1 Waterfilled depressions created in dry land incidental to mining or construction activity,
including pits excavated for obtaining fill, sand or gravel that fill wititew

1 Erosional features, including gullies, rills, and other ephemeral features that do not meet
the definition of tributary, nofavetland swales, and lawfully constructed grassed
waterways

M Puddles

Sever al of these exclusions use the phrase
and 1988 preambles, and the agencies believe the term is well understood based on the more than
30 years of practice and implementation. But in keeping with the §pabwading greater
clarity, the agenciestatet hat @Adry | ando refers to areas of
water features such as streams, rivers, wetlands, lakes, ponds and the like. However, it is
i mportant to not et etdnhaSt aat efiswoa tiesr nooft tchoen sUnder e d
|l acks water at a given ti me. Similarly, an ar

Pagel73of 299



This document is a prepublication version. The EPA Administrator, Gina McCarthy, and the Assistant Secretary of the iNkVyrk€jyJo

Ellen Darcy, signed the following final rule on 03/2015. Plase refer to the official version in a forthcoming FR publication, which will appear
on the Government Pr i rhtpi//fdsys.gfofgbvifdsys/gearchiidne.gosamdveore Regulatioes.gdv
(http://www.regulations.ggvin Docket No. EPAHQ-OW-2011-0880.

event. The agencies received comments suggesting that the final rule provide a definition of
Ady | ando as it relates to the exclusion for
the request and determined that there was no agreed upon definition given geographic and
regional variability. The agencies concluded that further clarityhisnssue can be provided

during implementation.

In the exclusion for artificial lakes or ponds, the agencies feaweved language
regarding Auseodo of tfeex cplowmddisy, enloyitc | was eng, tthiee ti
pond is captured in its name. More importanthg &gencies recognize thatifécial lakes and
ponds are often used forore tharone purpose and can have other beneficial purposes, such as
animal habitat, water retenti or recreatiorf-or example, rice growing is typically facilitated by
land leveling and inundation that floods vast areas. The fields are flooded for the purpose of
weed control and to facilitate rice cultivation, but these rice fields are often exignssed by
waterfowland other wildlife. The agencies agree with commenters who raised concern that rice
fields Ausedo both for rice growing and water
where they are not us epdsehhe changeustheelusiomreflectsr a s
the agenciesd practice and ensures that water
jurisdictional do not become so because of another incidental beneficial use.

The agencies have also addadn ponds|og cleaning ponds, armboling ponds to the
list of excluded pondm the rulebased on public comment3J he list ofpondshas always been
illustrative rather than exhaustive, and #aditiors respond to requests to clarify tHatm

ponds, and log clning pond¥ created in dry land are excludedhe agencies have also added

121 og cleaning ponds are used to float logs for removal of twigs, branches, and large knots.
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cooling ponds created in dry land to the list of excluded waters. The agencies also note that
cooling ponds that are created under section 404 in jurisdictional waters anavih&RDES
permits aresubject tahe waste treatment system excluswhich is not changingCooling
ponds created to serve as part of a cooling water system with a valid state permit constructed in
waters of the United States prior to enactment of fearCWater Act and currently excluded
from jurisdiction remain excluded under the new rudelditional ponds will also likely fall
under the exclusion based on site specific evaluation, including, for example, fire control ponds
and fishing ponds excavatérom dry land Artificial lakes and ponds created in dry land that do
not connect to jurisdictional waters are covered by this exclusMrere these ponds do connect
and discharge to jurisdictional waters, the agencies will evaluate factors suelpatetttial for
introduction of pollutants and coverage under an issued NPDES p&smaitgeneral matter,
ponds created in dry |l and that discharge to i
exclusion where such discharge is regulated under a SRi2Enit.Conve/ances created in dry
land thatare physically connected to and are a part of the excligdéareare also excluded
These artificial features are working together as a system, and it is appropriate to treat them as
one functionalunitThe agencies emphasize that ponds exc
Stateso can, in some circumstances, be point
Act.

The rule includes several refinements to the exclusion for Miilitel depressionsreated
as a result of certain activities. In addition to construction activity, the agencies have also
excluded watefilled depressions created in dry land incidental to mining activity. This change

is consistent with t heleawhemgerierlly éxclud&d®i®d& and 198
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excavated for obtaining fill, sand or gravel, and there is no need to distinguish between features
based on whether they are created by construction or mining activity.

The agencies also here clarify their longstandiegv that only the specific land being
directly irrigated that would revetd dry land should irrigation cease is exempt; it is not the case
that all waters within watersheds where irrigation occurs are exempt.

The rule identifies all erosional features;luding gullies and rills, as ngarisdictional
features. While the proposed rule specifically identified gullies and rills, the agencies intended
that all erosional features would be excluded. The final rule makes this clear. Erosional features
arenot jurisdictional under the terms of paragraph (a) and the definitions in paragraph (c),
especially the definition of tributary. These features are specifically excluded in the rule to avoid
confusion, because preceding guidance identified them aginsdictional and many
commenters stated these exclusions were important to maintain in the rule.

Tributaries can be distinguished from erosional features by the presence of bed and banks
and an ordinary high water mark. Concentrated surface runoff canwiticin erosional
features without creating the permanent physical characteristics associated with bed and banks
and ordinary high water marlSeeTechnical Support Document. It should be noted that some
ephemeral streams arsed coorl Itohgeuilailkiey ecvad n ewlh efing ut
banks and an ordinary high water mark; regardless of the name they are given locally, waters that
meet the definition of tributary are not excluded erosional features.

The rule also excludes lawfully constted grassed waterways. Grassed waterways are
lawfully constructed for purposes of this rule either where they are on dry land and replace non
jurisdictional erosional features or, more commonly, where they have been lawfully converted

from an intermittenbr ephemeral stream under a CWA permit. Once converted to grassed
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waterways, these former streams segments no longer exhibit a bed and banks or ordinary high
water mark and are excluded because they do n
suchconversion does not sever jurisdiction over the entire length of the tributary above and
below the grassed waterway. Instead, the grassed waterway is considered a constructed break in
the bed and banks and ordinary high water mark. This is reflectied definition of tributary,
which specifically addresses natural or amade breaks in bed and banks and ordinary high
water mark.

The final rule adds an exclusion for puddles. The proposed rule did not explicitly
exclude puddles because the agencies haver considered puddles to meet the minimum
standard for being a fiwater of the United St a
commonly considered a very small, shallow, and highly transitory pool of water that forms on
pavement or uplands dugror immediately after a rainstorm or similar precipitation event.
However, numerous commenters asked that the agencies expressly exclude them in a rule. The
final rule does so.

The agencies include an exclusion for groundwater, including groundwateedirai
through subsurface drainage systems. As discussed in the preamble to the proposed rule, the
agencies have never interpreted fiwaters of th
exclusion does not apply to surface expressions of groundwater, acsommenters requested,
such as where groundwater emerges on the surface and becomes baseflow in streams or spring
fed ponds.

The final rule includes a new exclusion in paragraph (b)(6) for stormwater control
features constructed to convey, treat, oresgtormwater that are created in dry lafithe

agencies stated in the proposed rule that the exclusions were guided by decisions of the Supreme

Pagel770f 299



This document is a prepublication version. The EPA Administrator, Gina McCarthy, and the Assistant Secretary of the iNkVyrk€jyJo

Ellen Darcy, signed the following final rule on 03/2015. Plase refer to the official version in a forthcoming FR publication, which will appear
on the Government Pr i rhtpi//fdsys.gfofgbvifdsys/gearchiidne.gosamdveore Regulatioes.gdv
(http://www.regulations.ggvin Docket No. EPAHQ-OW-2011-0880.

Court and were intended to further tThe agenci
agenciesinthpr oposed rule sought to provide a Afull
Awaters of t he8FRANZR2AE cdh Steastpeosn.s®e t o t he agenci e
commenters indicated additional clarity was needed, particularly withatespgtormwater
control features and wastewater recycling facilitidgs exclusion responds to numerous
commenters who raised concerns that the propo
ability to operate and maintain their stormwater systemmd also to address confusion about the
state of practice regarding jurisdiction of these features at the time the rule was proposed.

The agenci es 0 tickis to gesvistarmwiatesongrol measures that are not
built 1 n fwa$gtast e s-furisdéickonal. Banvetsaydthe agencies view some
waters, such as channelized or piped streams, as jurisdictional currently even where used as part
of a stormwater management system. Nothing in the proposed rule was intended to change that
practice. Nonetheless, the agencies recognize that the proposed rule brought to light confusion
about which stormwater control features are jurisdictional waters and which are not, and agree
that it is appropriate to address this confusion by creatingafigpexclusion in the final rule for
stormwater controls features that are created in dry land.

Many commenters, particularly municipalities and other public entities that operate storm
sewer systems and stormwater management programs, expressed tta@togrious
stormwater control measufesuch as stormwater treatment systems, rain gardens, low impact
development/green infrastructure, and flood control sysieecnse ul d be consi der ed
United Stateso under tohadribyarysystens, ancadjaceni water,oe i t h e
as a result of a caspecific significant nexus analysis. This exclusion should clarify the

appropriate limits of jurisdiction relating to these systems. A key element of the exclusion is
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whether the feature @ontrol system was built in dry land and whether it conveys, treats, or
stores stormwater. Certain features, such as curbs and gutters, may be features of stormwater
collection systems, but have never been consi

Stormwater control features have evolved considerably over the past several years, and
their nomenclature is not consistent, so in order to avoid unintentionally limiting the exclusion,
the agencies have not included a liseetludedfeatures in the rule. Thele is intended to
exclude the diverse range of control features that are currently in place and may be developed in
the future.

Traditionally, stormwater controls were designed to direct runoff away from people and
property as quickly as possible. @gibuilt systems to collect, convey, or store stormwater, using
structures such as curbs, gutters, and sewers. Often, cities used existing stream networks as part
of the stormwater drainage network. Retention and detention stormwater ponds were built to
store excess stormwater until it could be more safely released.

Recently, treatment of stormwater has become more prevalent to remove harmful
pollutants before the stormwater is discharged. Even more recently, cities have turned to green
infrastructure, usig existing natural features or creating new features that mimic natural
hydrological processes that work to infiltrate or evéamspirate precipitation, to manage
stormwater at its source and keep it out of the conveyance system. These engineereentempon
of stormwater management systems can address both water quantity and quality concerns, as
well as provide other benefits to communities. This rule is designed to avoid disincentives to this
environmentally beneficial trend in stormwater managemeiwtipes. This exclusion does not
cover transportation ditches; those ditches are addressed under paragraph (b)(3) of the rule. As

discussed above, the exclusion in paragraph (b)(6) is intended to address engineered stormwater
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control structures in municg or urban environments. Stormwater control features are designed
to address runoff that occurs during and shortly after precipitation events; as a result, stormwater
features that convey runoff are expected to only carry epheoraraérmittentflow. For ease
of implementation, the agencies want water features to be dealt with under only one provision of
the rule However,the agencies do not expect the scope of ditches excluded to be different under
(b)(3) and (b)(6)so there should be littlgractical need to distinguish between the.two
Paragraph (b)(7) of the rule clarifies that wastewater recycling structmeguctedn
dry |l and are excluded. This new exclusion cl
waters and water featweised for water reuse and recycling are not jurisdictional when
constructed in dry land. The agencies recognize the importance of water reuse and recycling,
particularly in areas like Californiand the Southwesthere water supplies can be limited and
droughts can exacerbate supply issues. This exclusion responds to numerous commenters and
encourages water reuse and conservation while still appropriately protecting the chemical,
physical, and biological integrity of the nat
The ageacies specifically exclude constructed detention and retention basins created in
dry land used for wastewater recycling as well as groundwater recharge basins and percolation
ponds built for wastewater recycling. Many commenters noted the growing inteaast
commitment to water recycling and reuse projects. Detention and retention basins can play an
important role in capturing and storing water prior to beneficial reuse. Similarly, groundwater
recharge basins and percolation ponds are becoming nemagnt tools for water reuse and
recycling. These features are used to collect and store, waieh then infiltrates into
groundwater via permeable soils. Though these features are often created in dry land, they are

also often located in close proximto tributaries or other larger bodies of water. The exclusion
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also covers water distributary structures that are built in dry land for water recycling. These

features often connect or carry flow to other water recycling structures, for examplenal dran

canal that carries water to a percolation pond. The agencies have not considered these water
distributary systems jurisdictional where they do not have surface connections back into, and
contribute flow to, fiwatstthsagendies hakeecontistenttyed St a
regul ated aqueducts and canals as fAwaters of
removing water from one part of the tributary network and moving it to another. The exclusion

in paragraph (b)(7) codifideng-standing agency practice and encourages water management
practices that thagenciesgree are important and beneficial.

The agencies also received other suggestions for new exclusions that were not adopted in
the final rule. The agencies determinduhat it was noappropriate onecessary to add certain
requested exclusions for one or more reasons, including: (1) the requested exclusion was
broadly characterized asittroduce significant confusion and potentidilgve the effect of
excludingwatersthat the agencies haeensistentlydetermined shouldbeover ed as fiwat
the U.S.,0 (2) the r-spgcifiecosdctyitybased as to laskiilllesmativeea s s o
value, or (3) the requested exclusion was likely covered by anotHasiexcin the final rule.

It is important to note that while the waters listed in the exclusionsoafewat er s of t |
United States, 0 they can serve as a hydrol ogi
a casespecific significant nexus undparagraphs (a)(7) and (a)(8). For example, a wetland may
be directly hydrologically connected to a covered tributary via flow through an excluded non
wetland swale. While the swale itselfexcluded from jurisdiction, the connection of the
wetland to he tributary is relevant for determining whether the wetland has a significant nexus to

downstream traditional navigable waters, interstate waters, or the territorial seas. In addition,
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these geographic features may ectiomB02(lL4), sunh thats
discharges of pollutants to waters through these features would be subject to other CWA

regulations (e.g., CWA section 402).
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V. Economic Impacts

This rule establishingnthSates@ fhyniitt el fof A
direct costs. The potential costs and benefits incurred as a result of this rule are considered
indirect, because the rule involves a definitional change to a term that is used in the
implementation of CWA programs (i.e., secti@®s8, 305, 311, 401, 402, and 404). Entities
currently are, and will continue to be, regul
United Stateso from pollution and destruction
direct or indiret costs as a result of implementation of their specific regulations.

While the rule imposes no direct costs, the agencies prepared an economic analysis for
informational purposes. In preparing the economic analysis to accompany the final rule, the
agendes considered what should be the appropriate baseline for comparison. Existing regulations
and historic practice in implementing them represent one appropriate baseline for comparison,
and because the final rule is narrower in jurisdictional scope tleagxibting regulations, there
would be no additional costs in comparison to this baseline. A comparison to recent field
practice following the 2008 guidance is also an appropriate baseline, and the agencies prepared
illustrative estimates of how the cosisd benefits of various CWA programs may change with
an increase in positive jurisdictional determinations relative to that baseline.

To estimate changes in potential costs and benefits of different CWA programs, the
economic analysis utilizes availalgeogram data to estimate the extent to which assertion of
jurisdiction might change under the associated final policies. The proposed rule analysis utilized
CWA Section 404 jurisdictional determination and permit data from fiscal yearsZZ2Q@d(post
SWANCCandRapano}, following issuance of program guidance in 2008 by the EPA and the

Corps. The analysis for the final rule has been updated using data from fiscal yee262013
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providing a comparison to a more recent year of data, which respondditoqmments. An
estimate of how assertion of jurisdiction may change compared to the recent practice baseline,
developed using updated data from fiscal years -22013 jurisdictional determinations, is then
applied to cost and benefit information fofemted CWA programs. Additional updates to the
economic analysis include a refined approach to calculating benefitsdation 404

compensatory mitigation, differentiating between emergent and forested wetlands, as well as
presenting results in rangesrédlect uncertainty.The agenciggeconomic analysis yielded the
following key conclusions:

1 Compared to the current regulations and historic practice of making jurisdictional
determinations, the scope of jurisdictional waters will decrease, as wouldstiseand
benefits of CWA programs

1 Compared to a baseline of recent practice, the agencies assessed two scenarios. Those
scenarios result in an estimated increase of between 2.84 and 4.65 percent in positive
jurisdictional determinations annually.

1T Themyenci esd analysis indicates that for bot
programs exceed the costs by a ratio of greater than 1:1.

1 The economic analysis estimates that increalertnuakostsfor scenario Will range
from $158M- $307M and ineemental annual benefits will range from $3398850M
and, for scenario 2, costs will range from $23i78465M and benefits will range from
$555M- $572M.

The agencies conducted this economic analysis to provide the public with information on the
potential changes to the costs and benefits of various CWA programs that may result from a

change in the number of positive jurisdictional determinations. Thesgomnalysis was done
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for informational purposes only, and the fina
Stateso in this rulemaking are not based on c
analysis. The economic analysis fulfills tteguirements of Executive Orders 13563 and 12866.

An explanation of the data, methods, and assumptions used to estimate indirect costs and benefits

canbefoundinthEconomi c Analysis for the Clean Water

United State8 Under t he CIl e an inta aceompatymg dogkdt.i n a | Rul e)
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VI. Related Acts of Congress, Executive Orders, and Agency Initiatives

A. Executive Order 12866: Regulatory Planning and Review and Executive Order

13563: Improving Regulation and Reguaey Review

Under Executive Order 12868 FR 51735, October 4, 1993), this action is a
Asignificant regul atory Armytsubmitied thisacthetothe di ngl vy
Office of Management and Budget (OMB) for review under Executive Oi@866 and 13563
(76 FR 3821, January 21, 2011) and any changes made in response to OMB recommendations
have been documented in the docket for this action.

In addition, EPA and thArmy prepared an analysis of the potential costs and benefits
associated with this action. This analysis is containégtanomic Analysisf the EPAArmy

Clean Water RuleA copy of the analysis is available in the docket for this action.

B. Paperwork Reduction Act

This action does not impose any information collection burden under the provisions of
the Paperwork Reduction Act, 44 U.S.C. 3501 et seq. Burden is defined at 5 CFR 1320.3(b). An
agencymay not conduct or sponsor, and a persamot required to respond to, a collection of
information unless it displays a currently valid OMB control number. The OMB control numbers
for the CWA section 402 program may be found at 40 CFR 9.1. (OMB Control No-@zH)
EPA ICR No. 0229.19). Fohé CWA section 404 regulatory program, the current OMB
approval number for information requirements is maintained by the Corps of Engineers (OMB

approval number 0710003). However, there are no new approval or application processes
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required as a resulf this rulemaking that necessitate a new Information Collection Request
(ICR).

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA) generally requires an agency to prepare a
regulatory flexibility analysis of any rule subject to notasetcomment rulemaking
requirements under the Administrative Procedure Act or any other statute unless the agency
certifies that the rule will not have a significant economic impact on a substantial number of
small entities. Small entities include small bus&gss small organizations, and small
governmental jurisdictions.

For purposes of assessing the impacts of t
is defined as: (1) a small business that is a small industrial entity as defined in the U.S. Small
Business Administrationés size standards (see
jurisdiction that is a government of a city, county, town, school district, or special district with a
population of less than 50,000; or (3) a small organizatiorigtzaty notfor-profit enterprise
that is independently owned and operated and is not dominant in its field.

After considering the economic impacfgiais rule on small entities, weertify that this
final rule will not have a significant economic impat a substantial number of small entities.
See, e.g.Cement Kiln Recycling Coalition EPA, 255 F.3d 855 (D.C. Cir. 2001¥ichiganv.

EPA 213 F.3d 663 (D.C. Cir. 2000 m . Tr uc k.iERAg175AFs3d 1027 (D.C. Cir.
1999);Mid-Tex Elec. Cenp, Inc.v. FERC 773 F.2d 327 (D.C. Cir. 1985).

Under the RFA, the impact of concern is any signifieaverseeconomic impact on

small entities, because the primary purpose of the initial regulatory flexibility analysis is to

identify and address regulatory alternatives
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theproposed ul e on s mal IC.683n The scope af jurgsdiction in this 1Gle is

narrower than that under the existing requlati®@e4 0 CFR 122 . 2 (defining 7
United Stateso). Because fewer waters wil!/ be
to regulationunder the existing regulations, this action will not affect small entities to a greater

degree than the existing regulations. As a consengjehis actionvill not have a significant

adverse economic impact on a substantial number of small entitiebiesefbte no regulatory

flexibility analysis is required.

Todaydés rule is not designed to Asubjecto
regul atory burden. Rather, it is designed to
United States, inading the territorial seassection 502(7)¢onsistent with Supreme Court
precedent. This question of CWA jurisdiction is informed by the tools of statutory construction
and the geographical and hydrological factors identifigfapanos. United States547 U.S.

715 (2006), which are not factors readily informed by the RFA.

Nevertheless, the scope of the term fiwater
continued to generate substantial interest, particularly within the small businessragmmu
because permits must be obtained for many discharges of pollutants into those waters. In light of
this interest, the EPA and themy determined to seek wide input from representatives of small
entities while formulating the proposed and final dé&bn of this term that reflects the intent of
Congress consistent with the mandate of the S
voluntary, I's also consistent with the Presid
Flexibility, Small Business, and Job Creation, which emphasizes the important role small
businesses play in the American economy. This process has enabled the agencies to hear directly

from these representatives, throughout the rule development, about how they should approach
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this complex question of statutory interpretation, together with related issues that such
representatives of small entities may identify for possible consideration in separate proceedings.
The agencies have prepared a report summarizing their smallarnt#ach, the results of this
outreach, and how these results have informed the development of this rutepdhigkeport

of the Discretionary Small Entity Outreach for the Revised Definition of Waters of the United

StateqDocket Id. No. EPAHQ-OW-2011-08831927), isavailable in the docket.

D. Unfunded Mandates Reform Act

This actiondoes not contaiany unfundednandateunder the regulatory provisions of
Title 1l of the Unfunded Mandates Reform Act of 1995 (UMR2)U.S.C. 15311538) and does
not significantly or uniquely affect small governments. The action imposes no enforceable duty
on anystate, local, or tribal governments, or the private seataidoes notontainregulabry
requirements that might significantly or uniqualfjectsmall governmentsThe definition of

Awaters of the United Stat.esodo applies broadly

E. Executive Order 13132: Federalism

This rule does not have federalism implications. It will not have substantial direct effects
on the states, on the relationship between the national government and the states, or on the
distribution of power and responsibilities among the various leveswdrnment.

Keeping with the spirit of Executive Order 13132 and consistenttwithe agenci es 6

policy to promote communicationgth state and local governmentise agenciesonsulted with
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state and local officials throughout the process and soli¢cisgddomments on the proposed
action and on the developmenttbérule.

For this rulestate and local governments were consulted at the onset of rule development
in 2011, and following the publication of the proposed rule in 2014. In addition to egdeyin
organizations under federalism, the agencies sought feedback on this rule from a broad audience
of stakeholders through extensive outreach to numetatesand local government
organizations.

Early in the rulemaking process, EPA held twegparson neetings and two phone calls in
the fall and winter of 2011. Organizations involved include the National Governors Association,
the National Conference of State Legislatures, the Council of State Governments, the National
Association of Counties, the Nati@n_eague of Cities, the U.S. Conference of Mayors, the
County Executives of America, the National Associations of Towns and Townships, the
International City/County Management Association, and the Environmental Coutial of
States. Additionally, the Nianal Association of Clean Water Agencies and the Association of
Clean Water Administratomsere invited to participate.The agencies held many additional
calls and meetings with state and local governments and their associations, in preparation for the
development of a proposed rule.

Similarly to the outreach conducted prior to the development of the rule, the agencies
committed themselves to providing a transparent, comprehensive, and effective process for
taking public comment on the proposed rufes part of this consultation, EPA held a meeting
on May 13, 2014 to seek technical input on the proposed rule from the largest national
representative organizations for State and local governmButng this process the agencies

also extended its focuseditreach to include a series of meetings with the Local Government
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Advisory Committee, and the Environmental CouncithefStates in conjunction with the
Association of Clean Water Administrat@sd the Association of State Wetland Managéns.
additionto engaging these key organizations, the agencies sought additional feedback on the
proposed rule through broader public outreach to state and local government organizations
during the public comment period.

During the consultation process, some partiaip@xpressed concern that the proposed
changes may impose a resource burden on state and local governments. Some participants urged
EPA to ensure that states are not unduly burdened by the regulatory revisions.

The agencies have prepared a report sunzingrtheirvoluntaryconsultatiorand
extensive outreach ®&ate local, and countygovernmentsthe results of thisutreachand how
these results have informed the development ofd auje 6 Ehis reportReporton the
Discretionary Consultation and Outreach to State, Local, and County Governometiits Clean
Water RuleDefinition offiwaters of the United State® F i n(BdcketRdi NoeEPAHQ-

OW-2011-0880)is available in the docket for this rule.

F. ExecutiveOrder 13175: Consultation and Coordination With Indian Tribal
Governments
Subiject to the Executive Order (E.O.) 13175 (65 FR 67249, November 9, 2000), agencies
generallymay not issue a regulation that has tribal implicatihsgthat imposes substantial
direct compliance costs, and that is not required by statute, unless the Federal government
provides the funds necessary to pay the direct compliance costs incurred by tribal governments,
or the agencies consult with tribal officials early in the prooésieveloping the proposed

regulation and develop a tribal summary impact stateroe2) that preempts tribal law unless
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the agencies consult with tribal officials early in the process of developing the proposed
regulation and develops a tribal summianpact statement.

This action does not have tribal implications as specifidtl@ 13175. In compliance
with the EPA Policy on Consultation and Coordination with Indian Tribes (May 4, 20&1),
agenciesonsulted with tribal officials throughout thalemakingprocesgo gain an
understanding of tribaliewsandsolicited their comments on the proposed action and on the
devel opment of todayds r ulBEPAandthenCorpshantlycour s e
participated in aspects of the process.

The agencies began consultation with fedesadlyognized Indian tribes on the Clean
Water Rule definingwaters of théJnited Stategin October 2011. The consultation and
coordination process, including providing information on the development of an accompanying
science report on the connectivity of streams and wetlands, continued, in stages, over a four year
period, until the closef the public comment period on November 14, 20ERA invited tribes
to provide written input on the rulemaking throughout both the tribal consultation process and
public comment period.

EPA specifically consulted with tribal officials to gain an underding of, and to
address, the tribaiewson the proposed ruleln 2011, close to 200 tribal representatives and
more than 40 tribes participated in the consultation process, which included multiple webinars
and national teleconferences and faeéacemeetings.In addition, EPA received written
comments from three tribes during the initial consultation period.

EPA continued to provide status updates to the National Tribal Water Council and the

National Tribal Caaus during 2012 through 201Zhe find consultation event was completed

on October 2 3, 2014 as a national tel econfere
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Administrator. Ultimately, EPA received an additional 23 letters from tribes/iigainizations
by the completion of the conlsation period. The comments indicadehat Tribes, overall,
support increased clarity of waters protected by the Clean Water Act, but someezkpress
concern with the consultation process and the burden of any expanded jurisdictiageiities
considerd thefeedback received through consultation and written commensveloping
todayds rul e.

The agencies have prepared a report summarizingcthresultatiorwith tribal nations
and how these results have informed the development of this rule. pbit Fénal Summary of
Tri bal Consultation for the Clean Water Rul e:
the Clean Water Act; Findkule(Docket Id. No. EPAHQ-OW-2011-0880),is available in the

docket for this rule.

G. Executive Order 13045: Protection of Children From Environmental Health

Risksand Safety Risks

This actionis not subject to ¥ecutiveOrder13045(62 FR 19885April 23,

1997)because the environmental health or safety risks addressed by this actan do

present a disproportionate risk to children.

H. Executive Order 13211: Actions Concerning Regulations That Significantly

Affect Energy Supply, Distribution, or Use
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This action is not a fAsignificant energy a
13211 66 FR 28355, May 22, 2001) because it is not likely to have a significant adverse

effect on the supply, distribution, or use of energy.

National Technology Transfer and Advancement Act

Section 12(d) of the National Technology Transfer and AdvancefAatmf 1995
(ANTTAAO) , P u b-118, d2(d) (A5WJ.SNCo 272 nbt6) dlirects federal agencies to use
voluntary consensus standardgégulatory activities unless to do so would be inconsistent with
applicable law or otherwise impractical. Voluntagnsensus standards are technical standards
(e.g., materials specifications, test methods, sampling procedures, and business practices) that are
developed or adopted by voluntary consensus standards bodies. NTTAA directs federal agencies
to provide Congrss, thragh OMB, explanations when thgency decides not to use available
and applicable voluntary consensus standards.

This rule does not involve technical standards. Therefore, the agencies are not

considering the use of any voluntary consensus atdad

J. Executive Order 12898: Federal Actions To Address Environmental Justice in

Minority Populations and Lovincome Populations

Executive Order (E.O.) B®8 (59 FR B29, Feb. 16, 1994) establishes Federal executive
policy on environmental justice. ltsain provision directs Federal agencies, to the greatest

extent practicable and permitted by law, to make environmental justice part of their mission by
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identifying and addressing, as appropriate, disproportionately high and adverse human health or
envirommental effects of their programs, policies, and activities on minority populations and low
income populations in the United States.
The agenciebave determined thatherule will not have disproportionately high and
adverse human health or environmeeftécts on minority or lowncome populations, because
it does not adversely affect the level of protection provided to human health or the environment.
The rule defines the scope of waters protected under the CWA. The increased clarity
regarding the definition of fAwaters of the Un
stakeholders, and interested partigsaddition, this rule is nation& scope and, therefore, is
not specific to a particular geographic area.
In the spirit of EO. 12898, input from environmental justice stakeholdaeas requested
during the rule development process, through a series of stakeholder meetings betwesr April
November 2014. On May 12, 2014, EPA held a foctskedonferencavith nontraditional
stakeholdersincluding environmental justicnd faithbasedstakeholdergo solicittheir
individual input on the proposed rul€he agencies havwesed the feeditk from public outreach
as the source of early guidance and recommendations for retfi@myoposed ruleStakeholder
input received during public outreach events in combination with the written comments received
during the public comment period havehiaped each of the definitions includedio d ay,6 s r ul ¢
and incorporate increased clarity for regulators, stakehokaedsthe regulated public to assist
them in identifying waters &% \aters of the United States.
The agencieprepared aeport summarizing their outreach to tevironmental justice
community,analysisof potential impacts, and how these results informed the development of the

rule. Thisreport,Environmental Justice Repdrtor t he Cl ean Water Rul e:
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of the United Stateso Und(®acketlch Mo. EPAHQDOW- Wat er A

2011-0880) is available in the docket for this rule.

K. Congressional Review Act

This action is subject to tH@ongressional Review AcCRA), and the agenciesill
submit a rule report to each House of the Congress and to the Comptroller General of the United
States. This action i s a A mmgedan patentialéndireca s de f i

costs

L. Environmental Documentation

In this joint rulemaking, the agencies establish a definitional rule that clarifies the scope
of the Clean Water Act. The definition will apply to all provisions of the Act, and this regulation
specifically amends EPA regulations implementing sections 34, 306, 311, 402 and 404,
while the Army is making substantively identical revisions to its regulations under section 404 of
the CWA. Section 511(c) of the Clean Water Act provides that, except for certain actions not
relevant here, no actionbyEPA@ st i t utes 6a major federal act.i

gual ity of the human environment within the m

The Army has prepared a final environmental assessment and Findings of No Significant
Impact consistent with the Natiorfahvironmental Policy Act (NEPA). The Army has

determined that the rule is not a major federal action significantly affecting the quality of the
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human environment that would require the preparation of an environmental impact statement.
The assessment isrdained in the record for this rulemakingurthermore, appropriate
environmental documentation, including an EIS when required, is prepared by the Corps for
general permits and specifically for each and every standard individual permit application before

making final permit decisions.

M. Judicial Review

Section 509(b)(1) of the CWA provides for judicial review in the courts of appeals of
specificallyenumerated actions of the Administratdihe Supreme Court and lower courts have
reached different conclusions on the types of actions that fall within sectiorCad®pare E.|.
du Pont de Nemours and Co. v. Trad30 U.S. 112 (1977NRDC v. EPA673 F.2d 400 (D.C.
Cir. 1982; National CottonCouncil of Amer. v. EPA53 F.3d 927(6th Cir. 2008grt denied
559 U.S. 93§2010)with, Northwest Environmental Advocates v. EBA7 F.3d 1006 (9th Cir.
2008) Friends of the Everglades v. EP899 F.3d 1280 (11th Cir. 201&grt deniedb59 U.S.

936(2010).

SeeDATES section for information regarding the timing for seeking judicial review of

this rule.
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Clean WaterRuldDbef i ni ti on of iWaters of the United St

List of Subjects
33 CFR Part 328

Environmental protection, Administrative practeed procedure, Intergovernmental
relations, Navigation, Water pollution control, Waterways.
40 CFR Part 110

Environmental protection, Water pollution control
40 CFR Part 112

Environmental protection, Water pollution control
40 CFR Part 116

Environmental protection, Water pollution control
40 CFR Part 117

Environmental protection, Water pollution control
40 CFR Part 122

Environmental protection, Water pollution control
40 CFR Part 230

Environmental protection, Water pollution control
40 CFR Part 232

Environmental protection, Water pollution control
40 CFR Part 300

Environmental protection, Water pollution control
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40 CFR Part 302
Environmental protection, Water pollution control
40 CFR Part 401

Environmental protection, Water jhgion control

Dated:

Gina McCarthy,
Administrator

Environmental Protection Agency.
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Dated:

Jo Ellen Darcy,
Assistant Secretary of the Army
(Civil Works)

Department of the Army.

Title 330 Navigation and Navigable Waters
For the reasons set out in the preamble, title 33, chapter | of the Code of Federal
Regulations is amended as follows:
PART 3283 DEFINITION OF WATERS OF THE UNITED STATES
1. The authority citation for part 328revisedto read as follows:
Authority: The Clean Water Act, 33 U.S.C. 12&tlseq.
2. Section 328.3 is amended fi@yising paragraphs (&#rough(c), deleting paragraphs (d)
and (e) andredesignating paragraph (f) as paragraph (d) to read as follows:
8328.3 Definitions.
(a) For purposes of the Clean Water Act, 33 U.S.C. Et5deqand its implementing
regul ations, subject to the exclusions

Uni ted Statesd6d means:
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(1) All waters which areurrently used, were used in the past, or may be susceptible to
use in interstate or foreign commerce, including all waters which are subject to the ebb
and flow of the tide;

(2) All interstate waters, including interstate wetlands;
(3) The territorial ses

(4) All impoundments of waters otherwise identified as waters of the United States under

this section;

(5) All tributaries, as defined in paragraph (c)(3) of this section, of waters identified in

paragraphs (a)(1) through (3) of this section;

(6) All waters adjacent to a water identified in paragraphs (a)(1) through (5) of this

section, including wetlands, ponds, lakes, oxbows, impoundments, and similar waters;

(7) All waters in paragraphs) through ¥) of this paragraph where they are determined,
ona casespecific basis, to have a significant nexus to a water identified in
paragraphg¢a)(1) through (3) of this sectiormhe waters identified in eadf paragraphs

() through ¥) of this paragraph are similarly situated and shall be combined, for
purposes of a significant nexus analysis, inwaershed that drains to the nearest water
identified in paragraphs (a)(1) through (3) of this sectW@aters identified in this

paragraph shall not be combined with waters identified in paragraph (a)(6 séthion
when performing a significant nexus analy#isvaters identified in this paragraph are

also an adjacent water under paragraph (a)(6), they are an adjacent water and no case

specific significant nexus analysis is required.

Page201of 299



This document is a prepublication version. The EPA Administrator, Gina McCarthy, and the Assistant Secretary of the iNkVyrk€jyJo
Ellen Darcy, signed the following final rule on 03/2015. Plase refer to the official version in a forthcoming FR publication, which will appear

on

the Government Pr i rhtpi//fdsys.gfofgbvifdsys/gearchiidne.gosamdveore Regulatioes.gdv

(http://www.regulations.ggvin Docket No. EPAHQ-OW-2011-0880.

() Prairie potholes Prairie potholes are a complex of glacially formed wetlands, usually
occurring in depressions that lack permanent natural ogutetged in the upper

Midwest.

(i) Carolina bays and Delmarva bay€arolina bays and Delmarva bays are ponded,

depressionavetlands that occur along the Atlantic coastal plain.

(i) PocosinsPocosins are evergreen shrub and tree dominated wetlands found

predominantly along the Central Atlantic coastal plain.

(iv) Western vernal poolsWestern vernal pools are seasonatlavels located in parts of
California and associated with topographic depression, soils with poor drainage, mild,

wet winters and hot, dry summers.

(v) Texas coastal prairie wetland3 exas coastal prairie wetlands are freshwater
wetlands that occur asnaosaic of depressions, ridges, intermound flats, and mima

mound wetlands located along the Texas Gulf Coast.

(8) All waters located within the 10@ear floodplain of a water identified in (a)(1)
through (3) of this section and all waters located withil0@ f@et of the high tide line or
ordinary high water mark of a water identified in paragraphs (a)(1) through (5) of this
section where they are determined on a-saseific basis to have a significant nexus to a
water identified in paragraplta)(1) throgh (3) of this sectionFor waters determined to
have a significant nexus, the entire water is a water of the United States if a portion is
located within the 10@ear floodplain of a water identified in (a)(1) through (3) of this
sectionor within 4,000feet of the high tide line or ordinary high water mark. Waters

identified in this paragraph shall not be combined with waters identified in paragraph
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(a)(6) of this section when performing a significant nexus analysisters identified in
this paragrph are also an adjacent water under paragraph (a)(6), they are an adjacent

water and no casgpecific significant nexus analysis is required.

) The foll owing are not fAwaters of the United
terms of paragraphs (a)(#rough (8) of this section.
(1) Waste treatment systems, including treatment ponds or lagoons designed to meet the
requirements of the Clean Water Act.
(2) Prior converted cropland. Not withstan
prior convered cropland by any other Federal agency, for the purposes of the Clean
Water Act, the final authority regarding Clean Water Act jurisdiction remains with EPA.
(3) The following ditches:
(i) Ditches with ephemeral flow that are not a relocated tributaexcavated in a

tributary.

(i) Ditches with intermittent flow that are not a relocated tributary, excavated in a

tributary, or drain wetlands.

(iif) Ditches that do not flow, either directly or through another watty,a water

identified in paragraps (a)(1) through (3) of this section.
(4) The following features:

(i) Artificially irrigated areas that would revert to dry land should application of water to

that area cease;
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(i) Artificial, constructed lakes and ponds created in dry land such asfatstock
watering ponds, irrigation ponds, settling basins, fields flooded for rice growing, log

cleaning ponds, or cooling ponds;
(iir) Artificial reflecting pools or swimming pools created in dry land;
(iv) Small ornamental waters created in dry land;

(v) Waterfilled depressions created in dry land incidental to mining or construction

activity, including pits excavated for obtaining fill, sand, or gravel that fill with water;

(vi) Erosional features, including gullies, rills, and other ephemeral ésatiiat do not
meet the definition of tributary, nemetland swales, and lawfully constructed grassed

waterways; and
(vii) Puddles.

(5) Groundwater, including groundwater drained through subsurface drainage systems.
(6) Stormwater control features ctmgted to convey, treat, or store stormwater that are
created in dry land.
(7) Wastewater recycling structures constructed in dry land; detention and retention
basins built for wastewater recycling; groundwater recharge basins; percolation ponds
built for wastewater recycling; and water distributary structures built for wastewater
recycling.
(c) Definitionsd In this section, the following definitions apply:
(1) Adjacent.The termadjacentmeans bordering, contiguous,ra@ighboring a water
identified in paragaphs (a)(1) through (5) of this section, including waters separated by

constructed dikes drarriers, natural river berms, beatimes, and the like. For purposes of
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adjacency, an open water such as a pond or lake includes any wetlands within or abutting i
ordinary high water mark. Adjacency is not limited to waters located laterally to a water
identified in paragraphs (a)(1) through (5) of this section. Adjacent waters also include all
waters that connect segments of a water identified in paragraghstf@pugh (5) or are

located at the head of a water identified in paragraphs (a)(1) through (5) of this section and
are bordering, contiguous, or neighboring such water. Waters being used for established

normal farming, ranching, and silviculture aciieg (33 US.C. 1344(f)) are not adjacent.
(2) Neighboring.The termneighboringmeans:

(i) All waters located within 100 feet of the ordinary high water mark of a water
identified in paragraphs (a)(1) through (5) of this section. The entire water iborigh
if a portion is located within 100 feet of the ordinary high water mark;
(i) All waters located within the 16¢ear floodplain of a water identified in paragraphs
(a)(1) through (5) of this section and not more than 1,500 feet from the ortdighry
water mark of such water. The entire water is neighboring if a portion is located within
1,500 feet of the ordinary high water mark and within the yi€d) floodplain;
(i) All waters located within 1,500 feet of the high tide line of a water fikshtn
paragraphs (a)(1) or (a)(3) of this section, and all waters within 1,500 feet of the ordinary
high water mark of the Great Lakes. The entire water is neighboring if a portion is
located within 1,500 feet of the high tide line or within 1,500 fé¢the ordinary high
water mark of the Great Lakes.
(3) Tributary andtributaries. The termdributary andtributarieseachmean a water that
contributeslow, either directly or through another water (including an impoundment

identified in paragraph (a)(4f this section), to a water identifiedparagraphs (a)(1)
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through (3) of thisection that is characterized by the presence of the physical indicators of a
bed and banks and andinary high water mark. These physical indicators demonstrate there
is volume, frequency, and duration of flow sufficient to create a bed and banks and an
ordinary high water mark, and thus to qualify as a tributary. A tribwi@nybe a natural,
manaltered, or maimade water anghcludes waters such as rivers, streacasds, and

ditches not excluded under paragraph (b) of this section. A watethiemtvise qualifies as

a tributary undethis definition does not lose its statusaasibutary if, for any length, there
areone or more constructed breaks (suchrédges,culverts, pipes, or dams), or ooemore
natural breaks (such agetlands along the run of a stream, debris piles, boulder falds,
stream that flows underground) Ismg as a bed and banks and an orditagi water mark

can be identifiedipstream ofhe break. A water thatherwise qualifies as a tributary under
this definition does not lose its statusaasibutary if it contributeflow through a water of

the United States that does not meet the definition of tributary or throughjarisaiictional

water to a water identified in paragraphs (a)(1) through (3) oféuson.

(4) WetlandsThe termwetlandsmeans those areas that are inundateshturated by surface
or groundwater & frequency and duration sufficientdopport, and thainder normal
circumstances do support, a prevaleoiceegetation typically adapted for lifie saturated

soil conditions. Wetlandgenerally include swamps, marshiesgs, and similar areas.

(5) Significantnexus The termsignificant nexusneans that a ater, including wetlands,

either alone or in combination with other similarly situated waters in the region, significantly
affects the chemical, physical, or biological integrity of a water identified in paragraphs
(a)(1) through (3) of this section. Tt m Ain t he regiond means

the nearest water identified in paragraphs (a)(1) through (3) of this section. For an effect to
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be significant, it must be more than speculative or insubstantial. Waters are similarly situated
when thg function alike and are sufficiently close to function together in affecting

downstream waters. For purposes of determining whether or not a water has a significant
nexus, the waterdés effect on downstream (a)(
evaluating the aquatic functions identified in paragrapnthfough {x) of this paragraph. A

water has a significant nexus when any single function or combination of functions

performed by the water, alone or together with similarly situated waters negion,

contributes significantly to the chemical, physical, or biological integrity of the nearest water
identified in paragraphs (a)(1) through (3) of this section. Functions relevant to the

significant nexus evaluation are the following:

(i) Sedimenttrapping,

(ii) Nutrientrecycling,

(i) Pollutanttrapping, transformation, filtering, and transport,
(iv) Retention and attenuation of flood waters,

(v) Runoff storage,

(vi) Contributionof flow,

(vii) Exportof organic matter,

(viii ) Exportof food resourcegnd

(ix) Provisionof life cycle dependent aquatic habitat (such as foraging, feeding, nesting,
breeding, spawning, or use as a nursery area) for species located in a water identified in

paragraphs (a)(1) through (3) of this section.
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(6) Ordinary high water mark. The termordinary high watemarkmeans that line on the

shore established by the fluctuations of water and indicated by physical characteristics such
as a clear, natural line impressed on the bank, shelving, changes iartheehof soil,
destruction of terrestrial vegetation, the presence of litter and debris, or other appropriate

means that consider the characteristics of the surrounding areas.

(7) High tide line. The termhigh tide linemeans the line of intersection thie land with the

water's surface at the maximum height reached by a rising tide. The high tide line may be
determined, in the absence of actual data, by a line of oil or scum along shore objects, a more
or less continuous deposit of fine shell or debnishe foreshore or berm, other physical

markings or characteristics, vegetation lines, tidal gages, or other suitable means that
delineate the general height reached by a rising tide. The line encompasses spring high tides
and other high tides that occuitlvperiodic frequency but does not include storm surges in
which there is a departure from the normal or predicted reach of the tide due to the piling up
of water against a coast by strong winds such as those accompanying a hurricane or other

intensestom.
* % % % %
Title 408 Protection of the Environment

For reasons set out in the preamble, title 40, chapter | of the Code of Federal Regulations

is amended as follows:
PART 1105 DISCHARGE OF OIL

3. The authority citation for part 118revisedto read agollows:
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Authority: The Clean Water Act, 33 U.S.Q241 et.seq.33 U.S.C. 1321(b)(3) and (b)(4) and
1361(a); E.O. 11735, 38 FR 21243, 3 CFR Parts 1225 Comp., p. 793.

4. Section 110.1 is amended by r eadiasfollowg: t he
§110.1 Definitions.
* ok ok Kk
Navigable watersneans waters of the United States, including the territorial seas.
(a) For purposes of the Clean Water Act, 33 U.S.C. Et548eqgand its implementing
regulations, subject to the exclusions in paragraph (o f t hi s secti on, t he
United Statesodd6 means:
(2) All waters which are currently used, were used in the past, or may be susceptible to
use in interstate doreign commerce, including all waters which are subject to the ebb
and flow of the tide;

(2) All interstate waters, including interstate wetlands;
(3) The territorial seas;

(4) All impoundments of waters otherwise identified as waters of the United States

this section;

(5) All tributaries, as defined in paragrapf)(8) of this section, of waters identified in

paragraphsdj(1) through ) of this section;

(6) All waters adjacent to a water identified in paragrapy(d) through b) of this

section,ncluding wetlands, ponds, lakes, oxbows, impoundments, and similar waters;

(7) All waters in paragraphs (A) through (E) of this paragraph where they are determined,

on a casespecific basis, to have a significant nexus to a water identified in
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paragraph(a)(1) through B8) of this section.The waters identified in eadf paragraphs
(A) through (E) of this paragraph are similarly situated and shall be combined, for
purposes of a significant nexus analysis, inilagershed that drains to the nearesiewat
identified in paragraphs)(1) through 8) of this sectionWaters identified in this
paragraph shall not be combined with waters identified in paragagph ¢f this section
when performing a significant nexus analy#isvaters identified in thigparagraph are
also an adjacent water under paragra®), they are an adjacent water and no €ase

specific significant nexus analysis is required.

(A) Prairie potholesPrairie potholes are a complex of glacially formed wetlands, usually
occurring in deressions that lack permanent natural outletsated in the upper

Midwest.

(B) Carolina bays and Delmarva baySarolina bays and Delmarva bays are ponded,

depressional wetlands that occur along the Atlantic coastal plain.

(C) PocosinsPocosins are evgreen shrub and tree dominated wetlands found

predominantly along the Central Atlantic coastal plain.

(D) Western vernal poolsWestern vernal pools are seasonal wetlands located in parts of
California and associated with topographic depression, sithgyor drainage, mild,

wet winters and hot, dry summers.

(E) Texas coastal prairie wetlandBexas coastal prairie wetlands are freshwater
wetlands that occur as a mosaic of depressions, ridges, intermound flats, and mima

mound wetlands located alongtiiexas Gulf Coast.
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(8) All waters located within the 10¢@ear floodplain of a water identified ia)(1)

through @) of this section and all waters located within 4,000 feet of the high tide line or
ordinary high water mark of a water identifiedparagraphsdj(1) through 6) of this

section where they are determined on a-saseific basis to have a significant nexus to a
water identified in paragraplta)(1) through 8) of this section.For waters determined to
have a significant nexus, the eatwater is a water of the United States if a portion is
located within the 10§ear floodplain of a water identified ia)(1) through 8) of this
sectionor within 4,000 feet of the high tide line or ordinary high water mark. Waters
identified in thisparagraph shall not be combined with waters identified in paragraph
(a)(6) of this section when performing a significant nexus analifsigaters identified in
this paragraph are also an adjacent water under paragié®hthey are an adjacent

water al no casespecific significant nexus analysis is required.

The foll owing are not #Awaters of the United
terms of paragraphs)(4) through 8) of this section.

(1) Prior converted cropland. Notwithstandingth d et er mi nati on of an

prior converted cropland by any other Federal agency, for the purposes of the Clean

Water Act, the final authority regarding Clean Water Act jurisdiction remains with EPA.

(2) The following ditches:

(A) Ditches withephemeral flow that are not a relocated tributary or excavated in a

tributary.

(B) Ditches with intermittent flow that are not a relocated tributary, excavated in a

tributary, or drain wetlands.
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(C) Ditches that do not flow, either directly or through tweo water, into a water

identified in paragraphs (1)(i) through (iii) of this section.
(3) The following features:

(A) Artificially irrigated areas that would revert to dry land should application of water to

that area cease;

(B) Artificial, constructed lakes and ponds created in dry land such as farm and stock
watering ponds, irrigation ponds, settling basins, fields flooded for rice growing, log

cleaning ponds, or cooling ponds;
(C) Artificial reflecting pools or swimming pootgeated in dry land;
(D) Small ornamental waters created in dry land;

(E) Waterfilled depressions created in dry land incidental to mining or construction

activity, including pits excavated for obtaining fill, sand, or gravel that fill with water;

(F) Ercsional features, including gullies, rills, and other ephemeral features that do not
meet the definition of tributary, nemetland swales, and lawfully constructed grassed

waterways; and
(G) Puddles.

(5) Groundwater, including groundwater drained througbsarface drainage systems.

(6) Stormwater control features constructed to convey, treat, or store stormwater that are
created in dry land.

(7) Wastewater recycling structures constructed in dry land; detention and retention

basins built for wastewateecycling; groundwater recharge basins; percolation ponds
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built for wastewater recycling; and water distributary structures built for wastewater
recycling.
(c) Definitionsd In this section, the following definitions apply:
(1) Adjacent.The termadjacentmeans bordering, contiguous,r@ighboring a water
identified in paragraphs)(1) through b) of this section, including waters separated by
constructed dikes drarriers, natural river berms, beatimes, and the like. For purposes of
adjacency, an opemater such as a pond or lake includes any wetlands within or abutting its
ordinary high water mark. Adjacency is not limited to waters located laterally to a water
identified in paragraphs)(1) through b) of this section. Adjacent waters also incladle
waters that connect segments of a water identified in parag@fhstiirough b) or are
located at the head of a water identified in paragraali) through B) of this section and
are bordering, contiguous, or neighboring such water. Waters bs&ugfor established

normal farming, ranching, and silviculture activities (3%.0. 1344(f)) are not adjacent.
(2) Neighboring.The termneighboringmeans:

(3) All waters located within 100 feet of the ordinary high water mark of a water
identified in m@ragraphsd)(1) through B) of this section. The entire water is neighboring
if a portion is located within 100 feet of the ordinary high water mark;

(4) All waters located within the 18@ar floodplain of a water identified in paragraphs
(a8)(2) through(5) of this section and not more than 1,500 feet from the ordinary high
water mark of such water. The entire water is neighboring if a portion is located within
1,500 feet of the ordinary Higivater mark and within the 18@ar floodplain;

(5) All waterslocated within 1,500 feet of the high tide line of a water identified in

paragraphsdj(1) or @)(3) of this section, and all waters within 1,500 feet of the ordinary
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high water mark of the Great Lakes. The entire water is neighboring if a portion is
locaed within 1,500 feet of the high tide line or within 1,500 feet of the ordinary high
water mark of the Great Lakes.
(6) Tributary andtributaries. The termdributary andtributarieseachmean a water that
contributedlow, either directly or through ativer water (including an impoundment
identified in paragraphej(4) of this section), to a water identified paragraphsa)(1)
through @) of thissection that is characterized by the presence of the physical indicators of a
bed and banks and andinaryhigh water mark. These physical indicators demonstrate there
is volume, frequency, and duration of flow sufficient to create a bed and banks and an
ordinary high water mark, and thus to qualify as a tributary. A tribwi@nybe a natural,
manaltered, o manmade water anohcludes waters such as rivers, strearasals, and
ditches not excluded under paragraphdf this section. A water thatherwise qualifies as
a tributary undethis definition does not lose its statusaasibutary if, for anyéngth, there
areone or more constructed breaks (suchrédges, culverts, pipes, or dams), or onenore
natural breaks (such agetlands along the run of a stream, debris piles, boulder faids,
stream that flows underground) Ismg as a bed arfstanks and an ordinahigh water mark
can be identifiedipstream of the break. A water tldiherwise qualifies as a tributary under
this definition does not lose its statusaasibutary if it contributeflow through a water of
the United States that e not meet the definition of tributary or through a-potsdictional

water to a water identified in paragrapbBX) through 8) of thissection.

(7) WetlandsThe termwetlandsmeans those areas that are inundateshturated by surface

or groundwéer ata frequency and duration sufficientdopport, and that under normal
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circumstances do support, a prevaleoiceegetation typically adapted for lifie saturated

soil conditions. Wetlandgenerally include swamps, marshiesgs, and similar areas.

(8) Significantnexus The ternmsignificant nexusneans that a water, including wetlands,

either alone or in combination with other similarly situated waters in the region, significantly
affects the chemical, physical, or biological integrity of a watentified in paragraphs

@(@) through® of this section. The term Ain the r
the nearest water identified in paragrap€lj through 8) of this section. For an effect to

be significant, it must be more than spl@tive or insubstantial. Waters are similarly situated
when they function alike and are sufficiently close to function together in affecting
downstream waters. For purposes of determining whether or not a water has a significant
nexus, t he omwdanngreatnd(l) thriodgle 8 waters shall be assessed by
evaluating the aquatic functions identified in paragraphs (A) through () of this paragraph. A
water has a significant nexus when any single function or combination of functions
performed by te water, alone or together with similarly situated waters in the region,
contributes significantly to the chemical, physical, or biological integrity of the nearest water
identified in paragraphs)(1) through 8) of this section. Functions relevant to the

significant nexus evaluation are the following:

(i) Sedimenttrapping,

(i) Nutrient recycling,

(i) Pollutanttrapping, transformation, filtering, and transport,
(iv) Retentionand attenuation of flood aters,

(v) Runoff storage,
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(vi) Contributionof flow,
(vii) Export of organic matter,
(viii ) Export of food resources, and

(ix) Provision of life cycle dependent aquatic habitat (such as foraging, feeding, nesting,
breeding, spawning, or use as a nursery area) for species located in a water identified in

paragraphs (a)(1) through (3) of this section.

(6) Ordinary high water mark. The termordinary high watemarkmeans that line on the

shore established by the fluctuations of water and indicated by physical characteristics such
as a clear, natural line impressed on the bank, shelving, changes in the character of soill,
destruction oterrestrial vegetation, the presence of litter and debris, or other appropriate

means that consider the characteristics of the surrounding areas.

(7) High tide line. The termhigh tide linemeans the line of intersection of the land with the
water's surface at the maximum height reached by a rising tide. The high tide line may be
determined, in the absence of actual data, by a line of oil or scum along shore objects, a more
or less continuasideposit of fine shell or debris on the foreshore or berm, other physical
markings or characteristics, vegetation lines, tidal gages, or other suitable means that
delineate the general height reached by a rising tide. The line encompasses springshigh tide
and other high tides that occur with periodic frequency but does not include storm surges in
which there is a departure from the normal or predicted reach of the tide due to the piling up
of water against a coast by strong winds such as those accongparhurricane or other

intense storm.

* %k k%
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PART 1127 OIL POLLUTION PREVENTION
5. The authority citation for part 112revisedto read as follows:
Authority: The Clean Water Act, 33 U.S.C341 et.seq.

6. Section 112.2 is amended by revisingdhe f i ni ti on of M@Anavigabl e wat

8112.2 Deihitions.

* k % % %

Navigable watersneans waters of the United States, including the territorial seas.
(1) For purposes of the Clean Water Act, 33 U.S.C. Et53eqand its implementing
regulations, subject to the exclusions in paragraph (o f t hi s swatetsoftoen, t he
Unitedmé&hsat es 0

(i) All waters which are currently used, were used in the past, or may be susceptible to

use in interstate or forgn commerce, including all waters which are subject to the ebb

and flow of the tide;

(if) All interstate waters, including interstate wetlands;
(iii) The territorial seas;

(iv) All impoundments of waters otherwise identified as waters of the United States

this section;
(v) All tributaries, as defined in paragrag®)({ii) of this section, of waters identified in
paragraphsl|(i) through {ii) of this section;

(vi) All waters adjacent to a water identified in paragra@h@)(through ¥) of this

section, including wetlands, ponds, lakes, oxbows, impoundments, and similar waters;
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(vit) All waters in paragraphs (A) through (E) of this paragraph where they are
determined, on a caspecific basis, to have a significant nexus to a watetifded in
paragraphgl)(i) through {ii) of this section.The waters identified in eadf paragraphs
(A) through (E) of this paragraph are similarly situated and shall be combined, for
purposes of a significant nexus analysis, invilagershed that dias to the nearest water
identified in paragraphdl)(i) through {ii) of this sectionWaters identified in this
paragraph shall not be combined with waters identified in paragiym) (©f this

section when performing a significant nexus analysisaters identified in this
paragraph are also an adjacent water under paradrgpi), (they are an adjacent water

and no casspecific significant nexus analysis is required.

(A) Prairie potholes Prairie potholes are a complex of glacially formed wesandually
occurring in depressions that lack permanent natural gutietged in the upper

Midwest.

(B) Carolina bays and Delmarva baySarolina bays and Delmarva bays are ponded,

depressional wetlands that occur along the Atlantic coastal plain.

(C) PocosinsPocosins are evergreen shrub and tree dominated wetlands found

predominantly along the Central Atlantic coastal plain.

(D) Western vernal poolsWestern vernal pools are seasonal wetlands located in parts of
California and associated with topaghic depression, soils with poor drainage, mild,

wet winters and hot, dry summers.
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(E) Texas coastal prairie wetlandBexas coastal prairie wetlands are freshwater
wetlands that occur as a mosaic of depressions, ridges, intermound flats, and mima

moundwetlands located along the Texas Gulf Coast.

(viii ) All waters located within the 10@ear floodplain of a water identified id)(i)

through {ii) of this section and all waters located within 4,000 feet of the high tide line or
ordinary high water mar&f a water identified in paragraphg(i) through ¢) of this

section where they are determined on a-saseific basis to have a significant nexus to a
water identified in paragrapli$)(i) through {ii) of this section.For waters determined

to have asignificant nexus, the entire water is a water of the United States if a portion is
located within the 10§@ear floodplain of a water identified id)(i) through {ii) of this
sectionor within 4,000 feet of the high tide line or ordinary high water mafkaters
identified in this paragraph shall not be combined with waters identified in paragraph
(1)(vi) of this section when performing a significant nexus analifsigaters identified in
this paragraph are also an adjacent water under parad)&gh, they are an adjacent

water and no casspecific significant nexus analysis is required.

2 The foll owing are not #Awaters of the United
terms of paragraph4)(iv) through viii) of this section.
(i) Waste tratment systems, including treatment ponds or lagoons designed to meet the
requirements of the Clean Water Act.
(i) Prior converted cropland. Not wi t hstand
prior converted cropland by any other Federal agencyhépurposes of the Clean
Water Act, the final authority regarding Clean Water Act jurisdiction remains with EPA.

(i) The following ditches:
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(A) Ditches with ephemeral flow that are not a relocated tributary or excavated in a
tributary.

(B) Ditches wth intermittent flow that are not a relocated tributary, excavated in a
tributary, or drain wetlands.

(C) Ditches that do not flow, either directly or through another water, into a water

identified in paragraphdl)(i) through {ii) of this section.
(iv) The following features:

(A) Artificially irrigated areas that would revert to dry land should application of water to

that area cease;

(B) Atrtificial, constructed lakes and ponds created in dry land such as farm and stock
wateringponds, irrigation ponds, settling basins, fields flooded for rice growing, log

cleaning ponds, or cooling ponds;
(C) Artificial reflecting pools or swimming pools created in dry land;
(D) Small ornamental waters created in dry land;

(E) Waterfilled depresions created in dry land incidental to mining or construction

activity, including pits excavated for obtaining fill, sand, or gravel that fill with water;

(F) Erosional features, including gullies, rills, and other ephemeral features that do not
meet thedefinition of tributary, norwetland swales, and lawfully constructed grassed

waterways; and
(G) Puddles.

(v) Groundwater, including groundwater drained through subsurface drainage systems.
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(vi) Stormwater control features constructed to convey, weatpre stormwater that are
created in dry land.
(vil) Wastewater recycling structures constructed in dry land; detention and retention
basins built for wastewater recycling; groundwater recharge basins; percolation ponds
built for wastewater recyclingind water distributary structures built for wastewater
recycling.
(3) Definitionsd In this section, the following definitions apply:
(i) Adjacent.The termadjacentmeans bordering, contiguous,r@ighboring a water
identified in paragraphdl)(i) through(v) of this section, including waters separated by
constructed dikes drarriers, natural river berms, beatimes, and the like. For purposes of
adjacency, an open water such as a pond or lake includes any wetlands within or abutting its
ordinary high weer mark. Adjacency is not limited to waters located laterally to a water
identified in paragraphdl)(i) through ¥) of this section. Adjacent waters also include all
waters that connect segments of a water identified in paragrgghshrough ) orare
located at the head of a water identified in paragrapkig through ¢) of this section and
are bordering, contiguous, or neighboring such water. Waters being used for established

normal farming, ranching, and silviculture activities (33 USC § 1f3/d(e not adjacent.
(i) Neighboring.The termneighboringmeans:

(A) all waters located within 100 feet of the ordinary high water mark of a water
identified in paragraphd)(i) through ¥) of this section. The entire water is neighboring
if a portionis located within 100 feet of the ordinary high water mark;

(B) all waters located within the 16@ear floodplain of a water identified in paragraphs

(D)(i) through ¢) of this section and not more than 1,500 feet from the ordinary high
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water mark of suclvater. The entire water is neighboring if a portion is located within
1,500 feet of the ordinary Higwvater mark and within the 18@ar floodplain;
(C) all waters located within 1,500 feet of the high tide line of a water identified in
paragraphsl)(i) or (1)(iii) of this section, and all waters within 1,500 feet of the ordinary
high water mark of the Great Lakes. The entire water is neighboring if a portion is
located within 1,500 feet of the high tide line or within 1,500 feet of the ordinary high
water mark of the Great Lakes.
(i) Tributary andtributaries. The termgributary andtributarieseachmean a water that
contributedlow, either directly or through another water (including an impoundment
identified in paragraphLj(iv) of this section)to a water identified iparagraphs)(i)
through {ii) of thissection that is characterized by the presence of the physical indicators of
a bed and banks and ardinary high water mark. These physical indicators demonstrate
there is volume, frequencgnd duration of flow sufficient to create a bed and banks and an
ordinary high water mark, and thus to qualify as a tributary. A tribw@nybe a natural,
manaltered, or maimade water anohcludes waters such as rivers, strearasals, and
ditches nbexcluded under paragrap®) ef this section. A water thatherwise qualifies as
a tributary undethis definition does not lose its statusaasibutary if, for any length, there
areone or more constructed breaks (suchrédges, culverts, pipesr dams), or oner more
natural breaks (such agetlands along the run of a stream, debris piles, boulder faids,
stream that flows underground) Ismg as a bed and banks and an ordimagis water mark
can be identifiedipstream of the break. A watihatotherwise qualifies as a tributary under

this definition does not lose its statusaasibutary if it contributelow through a water of
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the United States that does not meet the definition of tributary or throughjarisaoiictional

water to a weer identified in paragraph4)(il) through i) of thissection.

(iv) WetlandsThe termwetlandsmeans those areas that are inundateshturated by
surface or groundwater atfrequency and duration sufficientsopport, and that under
normalcircumstances do support, a prevaleoiceegetation typically adapted for life
saturated soil conditions. Wetlangsnerally include swamps, marshiesgs, and similar

areas.

(v) Significantnexus The termsignificant nexusneans that a water, inclundj wetlands,

either alone or in combination with other similarly situated waters in the region, significantly
affects the chemical, physical, or biological integrity of a water identified in paragrBjhs (
through{i) of t hi s s ectrieogni.o nToh emetaenrsm tihien wahteer s h e
nearest water identified in paragraphXij through {ii) of this section. For an effect to be
significant, it must be more than speculative or insubstantial. Waters are similarly situated
when they functio alike and are sufficiently close to function together in affecting
downstream waters. For purposes of determining whether or not a water has a significant
nexus, the wat er 6X()tbrbubhefig watecs shalbbe assessedrbg a m  (
evaluatirg the aquatic functions identified in paragraphs (A) through (1) of this paragraph. A
water has a significant nexus when any single function or combination of functions
performed by the water, alone or together with similarly situated waters in the,region
contributes significantly to the chemical, physical, or biological integrity of the nearest water
identified in paragraphd)(i) through {ii) of this section. Functions relevant to the

significant nexus evaluation are the following:
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(A) Sedimenttrappng,

(B) Nutrientrecycling,

(C) Pollutanttrapping, transformation, filtering, and transport,
(D) Retentionand attenuation of flood waters,

(E) Runoff storage,

(F) Contributionof flow,

(G)Exportof organic matter,

(H) Exportof food resourcesand

() Provisionof life cycle dependent aquatic habitat (such as foraging, feeding, nesting,
breeding, spawning, or use as a nursery area) for species located in a water identified in

paragraphs (a)(1) through (3) of this section.

(vi) Ordinary high water mark. The termordinary high watemarkmeans that line on the

shore established by the fluctuations of water and indicated by physical characteristics such
as a clear, natural line impressed on the bank, shelving, changes in the character of soill,
destruction of terrestrial vegetation, the presence of litter and debris, or other appropriate

means that consider the characteristics of the surrounding areas.

(vii) High tide line. The termhigh tide linemeans the line of intersection of the land with the
water's surface at the maximum height reached by a rising tide. The high tide line may be
determined, in the absence of actual data, by a line of oil or scum along shore objects, a more
or less continuous deposit of fine shell or debris on the foreshberm, other physical

markings or characteristics, vegetation lines, tidal gages, or other suitable means that
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delineate the general height reached by a rising tide. The line encompasses spring high tides
and other high tides that occur with periodic tregcy but does not include storm surges in
which there is a departure from the normal or predicted reach of the tide due to the piling up
of water against a coast by strong winds such as those accompanying a hurricane or other

intense storm.

* k k% %

PART 1160 DESIGNATION OF HAZARDOUS SUBSTANCE
7. The authority citation for part 1i6revisedto read as follows:
Authority: The Clean Water Act, 33 U.S.C341 et.seq.
8. Section 116.3 is amended by revi®lomsg t he d

§116.3Definitions.

* % * % %
Navigable waters s defined in section 502(7) of the
States, including the territorial seas. o0

(1) For purposes of the Clean Water Act, 33 U.S.C. E153eqand its implementing
regulations, subject to the exclusions in paragrdph (o f t hi s secti on, the
United Statesdd means:

(i) All waters which are currently used, were used in the past, or may be susceptible to

use in interstate doreign commerce, including all waters which are subject to the ebb

and flow of the tide;

(i) All interstate waters, including interstate wetlands;

(iii) The territorial seas;
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(iv) All impoundments of waters otherwise identified as waters of the UniggdsSinder

this section;

(v) All tributaries, as defined in paragrag®)({ii) of this section, of waters identified in

paragraphsl)(i) through {ii) of this section;

(vi) All waters adjacent to a water identified in paragra@h@)(through ¢) of this

section, including wetlands, ponds, lakes, oxbows, impoundments, and similar waters;

(vii) All waters in paragraphs (A) through (E) of this paragraph where they are
determined, on a caspecific basis, to have a significant nexus to a water identified i
paragraph¢l)(i) through {ii) of this section.The waters identified in eadf paragraphs
(A) through (E) of this paragraph are similarly situated and shall be combined, for
purposes of a significant nexus analysis, invilagershed that drains toetmearest water
identified in paragraphdl)(i) through {ii) of this sectionWaters identified in this
paragraph shall not be combined with waters identified in paragi3ph (©f this

section when performing a significant nexus analysisaters idetified in this
paragraph are also an adjacent water under paradrgpi), (they are an adjacent water

and no casspecific significant nexus analysis is required.

(A) Prairie potholes Prairie potholes are a complex of glacially formed wetlands,
usually occurring in depressions that lack permanent natural gutetged in the upper

Midwest.

(B) Carolina bays and Delmarva bay€arolina bays and Delmarva bays are ponded,

depressional wetlands that occur along the Atlantic coastal plain.
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(C) PocosinsPocosins are evergreen shrub and tree dominated wetlands found

predominantly along the Central Atlantic coastal plain.

(D) Western vernal poolsWestern vernal pools are seasonal wetlands located in parts of
California and associated with topographipmssion, soils with poor drainage, mild,

wet winters and hot, dry summers.

(E) Texas coastal prairie wetland3 exas coastal prairie wetlands are freshwater
wetlands that occur as a mosaic of depressions, ridges, intermound flats, and mima

mound wetland#ocated along the Texas Gulf Coast.

(viii) All waters located within the 10@ear floodplain of a water identified id)(i)

through {ii) of this section and all waters located within 4,000 feet of the high tide line or
ordinary high water mark of a watiglentified in paragraphd)(i) through ¢) of this

section where they are determined on a-saseific basis to have a significant nexus to a
water identified in paragrapli$)(i) through {ii) of this section.For waters determined

to have asignificant nexus, the entire water is a water of the United States if a portion is
located within the 10@ear floodplain of a water identified id)(i) through {ii) of this
sectionor within 4,000 feet of the high tide line or ordinary high water makiaters
identified in this paragraph shall not be combined with waters identified in paragraph
(1)(vi) of this section when performing a significant nexus analifsigaters identified in
this paragraph are also an adjacent water under parad)&gh, (hey are an adjacent

water and no casspecific significant nexus analysis is required.

2The foll owing are not fwaters of the United

terms of paragraphd)(iv) through viii) of this section.
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(i) Priorconer t ed cropl and. Notwithstanding the ¢
prior converted cropland by any other Federal agency, for the purposes of the Clean

Water Act, the final authority regarding Clean Water Act jurisdiction remains with EPA.

(i) The bllowing ditches:

(A) Ditches with ephemeral flow that are not a relocated tributary or excavated in a

tributary.

(B) Ditches with intermittent flow that are not a relocated tributary, excavated in a

tributary, or drain wetlands.

(C) Ditches that do notdw, either directly or through another water, into a water

identified in paragraphs (1)(i) through (iii) of this section.
(i) The following features:

(A) Artificially irrigated areas that would revert to dry land should applicationater to

that area cease;

(B) Atrtificial, constructed lakes and ponds created in dry land such as farm and stock
watering ponds, irrigation ponds, settling basins, fields flooded for rice growing, log

cleaning ponds, or cooling ponds;
(C) Artificial reflecting pools or swimming pools created in dry land;
(D) Small ornamental waters created in dry land;

(E) Watefrfilled depressions created in dry land incidental to mining or construction

activity, including pits excavated for obtaining fill, sand, or gtatat fill with water;
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(F) Erosional features, including gullies, rills, and other ephemeral features that do not
meet the definition of tributary, nemetland swales, and lawfully constructed grassed

waterways; and
(G) Puddles.

(iv) Groundwater, includg groundwater drained through subsurface drainage systems.
(v) Stormwater control features constructed to convey, treat, or store stormwater that are
created in dry land.
(vi) Wastewater recycling structures constructed in dry land; detention antiaet
basins built for wastewater recycling; groundwater recharge basins; percolation ponds
built for wastewater recycling; and water distributary structures built for wastewater
recycling.
(3) Definitionsd In this section, the following definitions apply:
(i) Adjacent.The termadjacentmeans bordering, contiguous,raighboring a water
identified in paragraphdl)(i) through ¥) of this section, including waters separated by
constructed dikes drarriers, natural river berms, beatimes, and the like of purposes of
adjacency, an open water such as a pond or lake includes any wetlands within or abutting its
ordinary high water mark. Adjacency is not limited to waters located laterally to a water
identified in paragraphdl)(i) through ¥) of this secton. Adjacent waters also include all
waters that connect segments of a water identified in paragrgphshirough ¥) or are
located at the head of a water identified in paragrapkis through ¢) of this section and
are bordering, contiguous, peighboring such water. Waters being used for established

normal farming, ranching, and silviculture activities (3%.0. 1344(f)) are not adjacent.
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(i) Neighboring.The termneighboringmeans:

(A) all waters located within 100 feet of the ordinary higditer mark of a water
identified in paragraphd)(i) through ¥) of this section. The entire water is neighboring
if a portion is located within 100 feet of the ordinary high water mark;
(B) all waters located within the 16@ear floodplain of a water @htified in paragraphs
(2)(i) through ¢) of this section and not more than 1,500 feet from the ordinary high
water mark of such water. The entire water is neighboring if a portion is located within
1,500 feet of the ordinary Higwater mark and within thEO0-year floodplain;
(C) all waters located within 1,500 feet of the high tide line of a water identified in
paragraphsl)(i) or (1)(iii) of this section, and all waters within 1,500 feet of the ordinary
high water mark of the Great Lakes. The entirgews neighboring if a portion is
located within 1,500 feet of the high tide line or within 1,500 feet of the ordinary high
water mark of the Great Lakes.
(i) Tributary andtributaries. The termgributary andtributarieseachmean a water that
contributesflow, either directly or through another water (including an impoundment
identified in paragraphLj(iv) of this section), to a water identifiedparagraphsi)(i)
through {ii) of thissection that is characterized by the presence of the physiltediors of
a bed and banks and ardinary high water mark. These physical indicators demonstrate
there is volume, frequency, and duration of flow sufficient to create a bed and banks and an
ordinary high water mark, and thus to qualify as a tributartyibutarycan be a natural,
manaltered, or maimade water anghcludes waters such as rivers, strearasals, and
ditches not excluded under paragraphaf this section. A water thatherwise qualifies as
a tributary undethis definition does ndbse its status astributary if, for any length, there

Page2300f 299



This document is a prepublication version. The EPA Administrator, Gina McCarthy, and the Assistant Secretary of the iNkVyrk€jyJo

Ellen Darcy, signed the following final rule on 03/2015. Plase refer to the official version in a forthcoming FR publication, which will appear
on the Government Pr i rhtpi//fdsys.gfofgbvifdsys/gearchiidne.gosamdveore Regulatioes.gdv
(http://www.regulations.ggvin Docket No. EPAHQ-OW-2011-0880.

areone or more constructed breaks (suchradges, culverts, pipes, or dams), or onenore
natural breaks (such agetlands along the run of a stream, debris piles, boulder falds,
stream that flows underground) dong as a bed and banks and an ordimagip water mark
can be identifiedipstream of the break. A water tlmabherwise qualifies as a tributary under
this definition does not lose its statusaasibutary if it contributeiow through a water of
the United States that does not meet the definition of tributary or throughjarisoirctional

water to a water identified in paragrapt¥i() through iii) of thissection.

(iv) WetlandsThe termwetlandsmeans those areas that amundated osaturated by
surface or groundwater atfrequency and duration sufficientdopport, and that under
normalcircumstances do support, a prevaleoiceegetation typically adapted for lifie
saturated soil conditions. Wetlangsnerally intude swamps, marshdsygs, and similar

areas.

(v) Significantnexus The ternsignificant nexusneans that a water, including wetlands,

either alone or in combination with other similarly situated waters in the region, significantly
affects the chemicaphysical, or biological integrity of a water identified in paragradh@)(

through{i) of this section. The term fAiin the reg
nearest water identified in paragraphgij through {ii) of this section. For aeffect to be

significant, it must be more than speculative or insubstantial. Waters are similarly situated

when they function alike and are sufficiently close to function together in affecting

downstream waters. For purposes of determining whether arwater has a significant

nexus, the wat er 03X()taroughe(ic watecs shaldbe assessedrbg a m  (
evaluating the aquatic functions identified in paragraphs (A) through (I) of this paragraph. A

water has a significant nexus when any sifighestion or combination of functions
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performed by the water, alone or together with similarly situated waters in the region,
contributes significantly to the chemical, physical, or biological integrity of the nearest water
identified in paragraphd)(i) through (i) of this section. Functions relevant to the

significant nexus evaluation are the following:

(A) Sedimenttrapping,

(B) Nutrientrecycling,

(C) Pollutanttrapping, transformation, filtering, and transport,
(D) Retentionand attenuation of flood waters,

(E) Runoff storage,

(F) Contributionof flow,

(G)Exportof organic matter,

(H) Export of food resources, and

() provision of life cycle dependent aquatic habitat (such as foraging, feeding, nesting,
breeding, spawningr use as a nursery area) for species located in a water identified in

paragraphs (a)(1) through (3) of this section.

(vi) Ordinary high water mark. The termordinary high watemarkmeans that line on the
shore established by the fluctuations of watsit indicated by physical characteristics such
as a clear, natural line impressed on the bank, shelving, changes in the character of sail,
destruction of terrestrial vegetation, the presence of litter and debris, or other appropriate

means that considerdltharacteristics of the surrounding areas.
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(vii) High tide line. The termhigh tide linemeans the line of intersection of the land with the
water's surface at the maximum height reached by a rising tide. The high tide line may be
determined, in the absence of actual data, by a line of oil or scum along shore objects, a more
or less continuasideposit of fine shell or debris on the foreshore or berm, other physical
markings or characteristics, vegetation lines, tidal gages, or other suitable means that
delineate the general height reached by a rising tide. The line encompasses springshigh tide
and other high tides that occur with periodic frequency but does not include storm surges in
which there is a departure from the normal or predicted reach of the tide due to the piling up
of water against a coast by strong winds such as those accongparhyrricane or other

intense storm.

* %k x %

PART 1170 DETERMINATION OF REPORTABLE QUANTITIES FOR HAZARDOUS
SUBSTANCES

1 9. The authority citation for paitl9is revisedto read as follows:
Authority: The Clean Water Act, 33 U.S.C341 et.segand Excutive Order 11735,

superseded by Executive Order 12777, 56 FR 54757.

1 10. Sectionll7.lisamendedby evi si ng t he definition of MfAna\
follows:

8117.1 Definitions

D

() Navigablewaters s defined in section 502(7) of the A

including the territorial seas. 0
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(1) For purposes of the Clean Water Act, 33 U.S.C. Et53eqand its implementing
regulations, subject to the exclusions in paragré@pbfit hi s secti on, the
United Statesodod6 means:
(i) All waters which are currently used, were used in the past, or may be susceptible to
use in interstate or foreign commerce, including all waters which are subject to the ebb
and flow of thetide;

(if) All interstate waters, including interstate wetlands;
(iif) The territorial seas;

(iv) All impoundments of waters otherwise identified as waters of the United States under

this section;

(v) All tributaries, as defined in paragrag®)({ii) of this section, of waters identified in

paragraphsl)(i) through {ii) of this section;

(vi) All waters adjacent to a water identified in paragrah@)(through ¢) of this

section, including wetlands, ponds, lakes, oxbows, impoundments, and similar waters;

(vii) All waters in paragraphs (A) through (E) of this paragraph where they are
determined, on a caspecific basis, to have a significant nexus to a watetifded in
paragraph¢l)(i) through {ii) of this section.The waters identified in eadf paragraphs
(A) through (E) of this paragraph are similarly situated and shall be combined, for
purposes of a significant nexus analysis, invilagershed that dias to the nearest water
identified in paragraphdl)(i) through {ii) of this sectionWaters identified in this
paragraph shall not be combined with waters identified in paragtgh ©f this

section when performing a significant nexus analyssaters identified in this
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paragraph are also an adjacent water under paradrgpi), (they are an adjacent water

and no casspecific significant nexus analysis is required.

(A) Prairie potholes Prairie potholes are a complex of glacially formed wettand
usually occurring in depressions that lack permanent natural olaleased in the upper

Midwest.

(B) Carolina bays and Delmarva bay€arolina bays and Delmarva bays are ponded,

depressional wetlands that occur along the Atlantic coastal plain.

(C) PocosinsPocosins are evergreen shrub and tree dominated wetlands found

predominantly along the Central Atlantic coastal plain.

(D) Western vernal poolsWestern vernal pools are seasonal wetlands located in parts of
California and associated with topaghic depression, soils with poor drainage, mild,

wet winters and hot, dry summers.

(E) Texas coastal prairie wetland3 exas coastal prairie wetlands are freshwater
wetlands that occur as a mosaic of depressions, ridges, intermound flats, and mima

moundwetlands located along the Texas Gulf Coast.

(viii) All waters located within the 10@ear floodplain of a water identified id)(i)

through {ii) of this section and all waters located within 4,000 feet of the high tide line or
ordinary high water mar&f a water identified in paragraphg (i) through ¢) of this

section where they are determined on a-spseific basis to have a significant nexus to a
water identified in paragrapli$)(i) through {ii) of this section.For waters determined

to have asignificant nexus, the entire water is a water of the United States if a portion is

located within the 10@ear floodplain of a water identified id)(i) through {ii) of this
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sectionor within 4,000 feet of the high tide line or ordinary high water matkaters
identified in this paragraph shall not be combined with waters identified in paragraph
(2)(vi) of this section when performing a significant nexus analifsigters identified in
this paragraph are also an adjacent water under parad)&al, they are an adjacent

water and no casgpecific significant nexus analysis is required.

2)The foll owing are not fAwaters of the United
terms of paragraph4)(iv) through viii) of this section.

(i) Wastetreatment systems, including treatment ponds or lagoons designed to meet the

requirements of the Clean Water Act.

(i) Prior converted cropland. Notwithstand

prior converted cropland by any other Federal ageiocyhe purposes of the Clean

Water Act, the final authority regarding Clean Water Act jurisdiction remains with EPA.

(i) The following ditches:

(A) Ditches with ephemeral flow that are not a relocated tributary or excavated in a

tributary.

(B) Ditcheswith intermittent flow that are not a relocated tributary, excavated in a

tributary, or drain wetlands.

(C) Ditches that do not flow, either directly or through another water, into a water

identified in paragraphs (1)(i) through (iof this section.

(iv) The following features:

(A) Artificially irrigated areas that would revert to dry land should application of water to

that area cease;
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(B) Atrtificial, constructed lakes and ponds created in dry land such as farm and stock
wateringponds, irrigation ponds, settling basins, fields flooded for rice growing, log

cleaning ponds, or cooling ponds;
(C) Atrtificial reflecting pools or swimming pools created in dry land;
(D) Small ornamental waters created in dry land;

(E) Waterfilled depresions created in dry land incidental to mining or construction

activity, including pits excavated for obtaining fill, sand, or gravel that fill with water;

(F) Erosional features, including gullies, rills, and other ephemeral features that do not
meet thedefinition of tributary, norwetland swales, and lawfully constructed grassed

waterways; and
(G) Puddles.

(v) Groundwater, including groundwater drained through subsurface drainage systems.
(vi) Stormwater control features constructed to convey, weatpre stormwater that are
created in dry land.
(vii) Wastewater recycling structures constructed in dry land; detention and retention
basins built for wastewater recycling; groundwater recharge basins; percolation ponds
built for wastewater recyclingind water distributary structures built for wastewater
recycling.
(3) Definitionsd In this section, the following definitions apply:
(i) Adjacent.The termadjacentmeans bordering, contiguous,r@ighboring a water
identified in paragraphd)(i) through(v) of this section, including waters separated by

constructed dikes drarriers, natural river berms, beatimes, and the like. For purposes of
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adjacency, an open water such as a pond or lake includes any wetlands within or abutting its
ordinary high weger mark. Adjacency is not limited to waters located laterally to a water
identified in paragraphdl)(i) through ¥) of this section. Adjacent waters also include all

waters that connect segments of a water identified in paragrBghshirough ¢) orare

located at the head of a water identified in paragrapkig through ¢) of this section and

are bordering, contiguous, or neighboring such water. Waters being used for established

normal farming, ranching, and silviculture activities (3%.0. 1344{)) are not adjacent.
(i) Neighboring.The termneighboringmeans:

(A) All waters located within 100 feet of the ordinary high water mark of a water
identified in paragraphdl)(i) through ¥) of this section. The entire water is neighboring
if a portion is located within 100 feet of the ordinary high water mark;
(B) All waters located within the 16@ear floodplain of a water identified in paragraphs
(1)(i) through ¢) of this section and not more than 1,500 feet from the ordinary high
water markof such water. The entire water is neighboring if a portion is located within
1,500 feet of the ordinary Higwater mark and within the 18@ar floodplain;
(C) All waters located within 1,500 feet of the high tide line of a water identified in
paragraph¢l)(i) or (1)(iii) of this section, and all waters within 1,500 feet of the ordinary
high water mark of the Great Lakes. The entire water is neighboring if a portion is
located within 1,500 feet of the high tide line or within 1,500 feet of the ordinginy h
water mark of the Great Lakes.
(i) Tributary andtributaries. The termdributary andtributarieseachmean a water that
contributeslow, either directly or through another water (including an impoundment

identified in paragraphLj(iv) of this setion), to a water identified iparagraphsl{(i)
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through {ii) of thissection that is characterized by the presence of the physical indicators of
a bed and banks and ardinary high water mark. These physical indicators demonstrate
there is volume, frguency, and duration of flow sufficient to create a bed and banks and an
ordinary high water mark, and thus to qualify as a tributary. A tribwi@nybe a natural,
manaltered, or maimade water anghcludes waters such as rivers, streacasals, and

ditches not excluded under paragraphdf this section. A water thatherwise qualifies as

a tributary undethis definition does not lose its statusaasibutary if, for any length, there
areone or more constructed breaks (suchrédges, culverts,ipes, or dams), or or@ more
natural breaks (such agetlands along the run of a stream, debris piles, boulder falds,
stream that flows underground) Ismg as a bed and banks and an orditagi water mark

can be identifiedipstream of the break water thatotherwise qualifies as a tributary under
this definition does not lose its statusaasibutary if it contributeflow through a water of

the United States that does not meet the definition of tributary or throughjarisaiictional

waterto a water identified in paragraphg({1) through fji) of thissection.

(iv) WetlandsThe termwetlandsmeans those areas that are inundateshturated by
surface or groundwater atfrequency and duration sufficientdopport, and that under
normal circumstances do support, a prevaleoiceegetation typically adapted for lifie
saturated soil conditions. Wetlangsnerally include swamps, marshiesgs, and similar

areas.

(v) Significantnexus The ternsignificant nexusneans that a water, ineling wetlands,
either alone or in combination with other similarly situated waters in the region, significantly
affects the chemical, physical, or biological integrity of a water identified in paragrBjhs (

through{i) of this sethkeonegilThbheot ememnBi hhe water
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nearest water identified in paragraphxij through {ii) of this section. For an effect to be
significant, it must be more than speculative or insubstantial. Waters are similarly situated
when they funton alike and are sufficiently close to function together in affecting
downstream waters. For purposes of determining whether or not a water has a significant
nexus, the wat er 0X()tbroughe(io watecs shalbbe assessedrbg a m  (
evaluding the aquatic functions identified in paragraphs (A) through (1) of this paragraph. A
water has a significant nexus when any single function or combination of functions
performed by the water, alone or together with similarly situated waters in tbe,reg
contributes significantly to the chemical, physical, or biological integrity of the nearest water
identified in paragraphdl)(i) through {ii) of this section. Functions relevant to the

significant nexus evaluation are the following:

(A) Sediment tapping,

(B) Nutrientrecycling,

(C) Pollutanttrapping, transformation, filtering, and transport,
(D) Retentionand attenuation of flood waters,

(E) Runoff storage,

(F) Contributionof flow,

(G) Exportof organic matter,

(H) Exportof food resources, and
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() Provisionof life cycle dependent aquatic habitat (such as foraging, feeding, nesting,
breeding, spawning, or use as a nursery area) for species located in a water identified in

paragraphs (a)(1) through (3) of this section.

(vi) Ordinary high water mark. The termordinary high watemarkmeans that line on the

shore established by the fluctuations of water and indicated by physical characteristics such
as a clear, natural line impressed on the bank, shelving, changes in tioteclwdrsoil,
destruction of terrestrial vegetation, the presence of litter and debris, or other appropriate

means that consider the characteristics of the surrounding areas.

(vii) High tideline. The termhigh tide linemeans the line of intersection dietland with the

water's surface at the maximum height reached by a rising tide. The high tide line may be
determined, in the absence of actual data, by a line of oil or scum along shore objects, a more
or less continuous deposit of fine shell or debrishenforeshore or berm, other physical

markings or characteristics, vegetation lines, tidal gages, or other suitable means that
delineate the general height reached by a rising tide. The line encompasses spring high tides
and other high tides that occurtiwvperiodic frequency but does not include storm surges in
which there is a departure from the normal or predicted reach of the tide due to the piling up
of water against a coast by strong winds such as those accompanying a hurricane or other

intense storm

* %k x %

PART 1225 EPA ADMINISTERED PERMIT PROGRAMS: THE NATIONAL
POLLUTANT DISCHARGE ELIMINATION SYSTEM

91 11. The authority citation for paft22 continues to read as follows:
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Authority: The Clean Water Act, 33 U.S.C. 12&tlseq.
1 12.Sectioil 22 . 2 i s amended by revising thte defini
read adollows:
§122.2 Definitions.
M
Waters of the United States or waters of the U.S. means:
(a) For purposes of the Clean Water Act, 33 U.S.C. 5%egand its implementing
regul ations, subject to the exclusions in pa
United Stateso60 means:
(1) All waters which are currently used, were used in the past, or may be susceptible to
use in interstate or fergn commerce, including all waters which are subject to the ebb
and flow of the tide;

(2) All interstate waters, including interstate wetlands;
(3) The territorial seas;

(4) All impoundments of waters otherwise identified as waters of the United Staiss un

this section;

(5) All tributaries, as defined in paragraph (c)(3) of this section, of waters identified in
paragraphs (a)(1) through (3) of this section;

(6) All waters adjacent to a water identified in paragraphs (a)(1) through (5) of this
section, ircluding wetlands, ponds, lakes, oxbows, impoundments, and similar waters;
(7) All waters in paragraphs) through ¥) of this paragraph where they are determined,
on a casespecific basis, to have a significant nexus to a water identified in
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paragraphg¢a)(1) through (3) of this sectiolhe waters identified in eadf paragraphs

(i) through ¥) of this paragraph are similarly situated and shall be combined, for
purposes of a significant nexus analysis, inwhéershed that drains to the nearest water
identified in paragraphs (a)(1) through (3) of this secWdaters identified in this

paragraph shall not be combined with waters identified in paragraph (a)(6) of this section
when performing a significant nexus analy#iisvaters identified in this pagraph are

also an adjacent water under paragraph (a)(6), they are an adjacent water and no case

specific significant nexus analysis is required.

(i) Prairie potholes Prairie potholes are a complex of glacially formed wetlands, usually
occurring in deprssions that lack permanent natural outlietsated in the upper

Midwest.

(i) Carolina bays and Delmarva bay€arolina bays and Delmarva bays are ponded,

depressional wetlands that occur along the Atlantic coastal plain.

(i) PocosinsPocosins are evgreen shrub and tree dominated wetlands found

predominantly along the Central Atlantic coastal plain.

(iv) Western vernal poolsWestern vernal pools are seasonal wetlands located in parts of
California and associated with topographic depression,wsitigpoor drainage, mild,

wet winters and hot, dry summers.

(v) Texas coastal prairie wetland3 exas coastal prairie wetlands are freshwater
wetlands that occur as a mosaic of depressions, ridges, intermound flats, and mima

mound wetlands located alorgetTexas Gulf Coast.
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(8) All waters located within the 10¢ear floodplain of a water identified in (a)(1)

through (3) of this section and all waters located within 4,000 feet of the high tide line or
ordinary high water mark of a water identified in paegdns (a)(1) through (5) of this
section where they are determined on a-saseific basis to have a significant nexus to a
water identified in paragraplta)(1) through (3) of this sectiorkor waters determined to
have a significant nexus, the entirater is a water of the United States if a portion is
located within the 10§ear floodplain of a water identified in (a)(1) through (3) of this
sectionor within 4,000 feet of the high tide line or ordinary high water mark. Waters
identified in this paragph shall not be combined with waters identified in paragraph
(a)(6) of this section when performing a significant nexus analysisters identified in

this paragraph are also an adjacent water under paragraph (a)(6), they are an adjacent

water and neasespecific significant nexus analysis is required.

() The foll owing are not fAwaters of the United
terms of paragraphs (a)(4) through (8) of this section.
(1) Waste treatment systems, including treatment pondg@ons designed to meet the
requirements of the Clean Water Adthis exclusion applies only to manmade bodies of
water which neither were originally created in waters of the United States (such as
disposal area in wetlands) nor resulted from the imgment of waters of the United

States'?

13 At 45 FR 48620July 21, 1980, the Environmental Protection Agency suspended until further
noticein8122 2, the | ast sentence, beginning AThi s ¢
AwWaters of the United States. o This revision
suspension.
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(2) Prior converted cropland. Not withstan
prior converted cropland by any other Federal agency, for the purposes of the Clean

Water Act, the final authority regarding @leWater Act jurisdiction remains with EPA.

(3) The following ditches:

(i) Ditches with ephemeral flow that are not a relocated tributary or excavated in a

tributary.

(if) Ditches with intermittent flow that are not a relocated tributary, excavated in a

tributary, or drain wetlands.

(i) Ditches that do not flow, either directly or through another water, into a water

identified in paragraphs (a)(1) through (3) of this section.
(4) The following features:

(i) Artificially irrigated areas that would revert to dry land should application of water to

that area cease;

(i) Artificial, constructed lakes and ponds created in dry land such as farm and stock
watering ponds, irrigation ponds, settling basins, fields flooded for rice gromng,

cleaning ponds, or cooling ponds;
(i) Artificial reflecting pools or swimming pools created in dry land;
(iv) Small ornamental waters created in dry land;

(v) Waterfilled depressions created in dry land incidental to mining or construction

activity, including pits excavated for obtaining fill, sand, or gravel that fill with water;
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(vi) Erosional features, including gullies, rills, and other ephemeral features that do not
meet the definition of tributary, nemetland swales, and lawfully constructedssed

waterways; and
(vii) Puddles.

(5) Groundwater, including groundwater drained through subsurface drainage systems.
(6) Stormwater control features constructed to convey, treat, or store stormwater that are
created in dry land.
(7) Wastewater rgeling structures constructed in dry land; detention and retention
basins built for wastewater recycling; groundwater recharge basins; percolation ponds
built for wastewater recycling; and water distributary structures built for wastewater
recycling.
(c) Definitionsd In this section, the following definitions apply:
(1) Adjacent.The termadjacentmeans bordering, contiguous,r@ighboring a water
identified in paragraphs (a)(1) through (5) of this section, including waters separated by
constructed dikes drariers, natural river berms, beadtines, and the like. For purposes of
adjacency, an open water such as a pond or lake includes any wetlands within or abutting its
ordinary high water mark. Adjacency is not limited to waters located laterally to a water
identified in paragraphs (a)(1) through (5) of this section. Adjacent waters also include all
waters that connect segments of a water identified in paragraphs (a)(1) through (5) or are
located at the head of a water identified in paragraphs (a)(1) thrdughthis section and
are bordering, contiguous, or neighboring such water. Waters being used for established

normal farming, ranching, and silviculture activities (3%.0. 1344(f)) are not adjacent.
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(2) Neighboring.The termneighboringmeans:

(i) All waters located within 100 feet of the ordinary high water mark of a water
identified in paragraphs (a)(1) through (5) of this section. The entire water is neighboring
if a portion is located within 100 feet of the ordinary high water mark;
(i) All waterslocated within the 10§ear floodplain of a water identified in paragraphs
(a)(1) through (5) of this section and not more than 1,500 feet from the ordinary high
water mark of such water. The entire water is neighboring if a portion is located within
1,500 feet of the ordinary higwater mark and within the 18@ar floodplain;
(i) All waters located within 1,500 feet of the high tide line of a water identified in
paragraphs (a)(1) or (a)(3) of this section, and all waters within 1,500 feet of tharprdin
high water mark of the Great Lakes. The entire water is neighboring if a portion is
located within 1,500 feet of the high tide line or within 1,500 feet of the ordinary high
water mark of the Great Lakes.
(3) Tributary andtributaries. The termdributary andtributarieseachmean a water that
contributedlow, either directly or through another water (including an impoundment
identified in paragraph (a)(4) of this section), to a water identifigéragraphs (a)(1)
through (3) of thisection that igharacterized by the presence of the physical indicators of a
bed and banks and andinary high water mark. These physical indicators demonstrate there
is volume, frequency, and duration of flow sufficient to create a bed and banks and an
ordinary highwater mark, and thus to qualify as a tributary. A tributamy be a natural,
manaltered, or maimade water anghcludes waters such as rivers, strearasals, and
ditches not excluded under paragraph (b) of this section. A watethiestvise qualifis as
a tributary undethis definition does not lose its statusaasibutary if, for any length, there
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areone or more constructed breaks (suchradges, culverts, pipes, or dams), or onenore
natural breaks (such agetlands along the run of a sre, debris piles, boulder fields; a
stream that flows underground)lsmg as a bed and banks and an orditagiy water mark
can be identifiedipstream of the break. A water tlmabherwise qualifies as a tributary under
this definition does not logés status aa tributary if it contributeflow through a water of
the United States that does not meet the definition of tributary or throughjarisoirctional

water to a water identified in paragraphs (a)(1) through (3) os#ason.

(4) Wetland. The termwetlandsmeans those areas that are inundateshturated by surface
or groundwater & frequency and duration sufficientdopport, and that under normal
circumstances do support, a prevalesiceegetation typically adapted for lifie satrated

soil conditions. Wetlandgenerally include swamps, marshiesgs, and similar areas.

(5) Significantnexus The ternsignificant nexusneans that a water, including wetlands,

either alone or in combination with other similarly situated watersaimegion, significantly

affects the chemical, physical, or biological integrity of a water identified in paragraphs

(a) (1) through (3) of this section. The tern
the nearest water identified in paragrapi$l() through (3) of this section. For an effect to

be significant, it must be more than speculative or insubstantial. Waters are similarly situated
when they function alike and are sufficiently close to function together in affecting

downstream waters. oF purposes of determining whether or not a water has a significant
nexus, the waterb6s effect on downstream (a)(
evaluating the aquatic functions identified in paragraphs (A) through (I) of this paragraph. A
waterhas a significant nexus when any single function or combination of functions

performed by the water, alone or together with similarly situated waters in the region,
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contributes significantly to the chemical, physical, or biological integrity of the neeats
identified in paragraphs (a)(1) through (3) of this section. Functions relevant to the

significant nexus evaluation are the following:

(i) Sedimenttrapping,

(i) Nutrientrecycling,

(i) Pollutanttrapping, transformation, filtering, and transport,
(iv) Retentionand attenuation of flood waters,

(v) Runoff storage,

(vi) Contributionof flow,

(vii) Exportof organic matter,

(viii ) Exportof food resources, and

(ix) Provisionof life cycle dependent aquatic habitat (such as foraging, feeding, nesting,
breeding, spawning, or use as a nursery area) for species located in a water identified in

paragraphs (a)(1) through (3) of this section.

(6) Ordinary high water mark. The termordinary high watemarkmeans that line on the

shore established by the fluctuations of water and indicated by physical characteristics such
as a clear, natural line impressed on the bank, shelving, changes in the character of soill,
destruction of terregtl vegetation, the presence of litter and debris, or other appropriate

means that consider the characteristics of the surrounding areas.

(7) High tide line. The termhigh tide linemeans the line of intersection of the land with the

water's surface at treaximum height reached by a rising tide. The high tide line may be
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determined, in the absence of actual data, by a line of oil or scum along shore objects, a more
or less continuous deposit of fine shell or debris on the foreshore or berm, other physical
markings or characteristics, vegetation lines, tidal gages, or other suitable means that
delineate the general height reached by a rising tide. The line encompasses spring high tides
and other high tides that occur with periodic frequency but does notlenstorm surges in

which there is a departure from the normal or predicted reach of the tide due to the piling up
of water against a coast by strong winds such as those accompanying a hurricane or other

intense storm.

* k k x %

PART 2305 SECTION 404(b)(1)GUIDELINES FOR SPECIFICATION OF DISPOSAL
SITES FOR DREDGED OR FILL MATERIAL.

13. The authority citation for pat30is revisedto read as follows:
Authority: The Clean Water Act, 33 U.S.C. 128&tlseq.
14. Section230.3is amended byevisingparagraphs (s) and deleting paragraph (t)
§230.3 Definitions.
(s) The ternwaters of the United Stateseans
(1) For purposes of the Clean Water Act, 33 U.S.C. E153eqand its implementing
regulations, subject to the exclusions in paragrdph (o f t hi s secti on, the
United Stateso60 means:
(i) All waters which are currently used, were used in the past, or may be susceptible to

use in interstate or fergn commerce, including all waters which are subject to the ebb

and flow of the tide;
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(i) All interstate waters, including interstate wetlands;
(iif) The territorial seas;

(iv) All impoundments of waters otherwise identified as waters of the United Stader

this section;

(v) All tributaries, as defined in paragrag®)({ii) of this section, of waters identified in

paragraphsl)(i) through {ii) of this section;

(vi) All waters adjacent to a water identified in paragra@)@)(through ¢) of this

section, including wetlands, ponds, lakes, oxbows, impoundments, and similar waters;

(vii) All waters in paragraphs (A) through (E) of this paragraph where they are
determined, on a caspecific basis, to have a significant nexus to a watetifded in
paragraph¢l)(i) through {ii) of this section.The waters identified in eadf paragraphs
(A) through (E) of this paragraph are similarly situated and shall be combined, for
purposes of a significant nexus analysis, invilaéershed that diras to the nearest water
identified in paragraphdl)(i) through {ii) of this sectionWaters identified in this
paragraph shall not be combined with waters identified in paragi3ph (©f this

section when performing a significant nexus analysisaters identified in this
paragraph are also an adjacent water under paradrgpi), (they are an adjacent water

and no casspecific significant nexus analysis is required.

(A) Prairie potholes Prairie potholes are a complex of glacially formed wetand
usually occurring in depressions that lack permanent natural olaleased in the upper

Midwest.
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(B) Carolina bays and Delmarva bay€arolina bays and Delmarva bays are ponded,

depressional wetlands that occur along the Atlantic coastal plain.

(C) PocosinsPocosins are evergreen shrub and tree dominated wetlands found

predominantly along the Central Atlantic coastal plain.

(D) Western vernal poolsWestern vernal pools are seasonal wetlands located in parts of
California and associated with topaghic depression, soils with poor drainage, mild,

wet winters and hot, dry summers.

(E) Texas coastal prairie wetland3 exas coastal prairie wetlands are freshwater
wetlands that occur as a mosaic of depressions, ridges, intermound flats, and mima

moundwetlands located along the Texas Gulf Coast.

(viii) All waters located within the 10@ear floodplain of a water identified id)(i)

through {ii) of this section and all waters located within 4,000 feet of the high tide line or
ordinary high water mar&f a water identified in paragraphg (i) through ¢) of this

section where they are determined on a-saseific basis to have a significant nexus to a
water identified in paragrapli$)(i) through {ii) of this section.For waters determined

to have asignificant nexus, the entire water is a water of the United States if a portion is
located within the 10@ear floodplain of a water identified id)(i) through {ii) of this
sectionor within 4,000 feet of the high tide line or ordinary high water mafkaters
identified in this paragraph shall not be combined with waters identified in paragraph
(D)(vi) of this section when performing a significant nexus analifsigaters identified in
this paragraph are also an adjacent water under parad)&gh, they are an adjacent

water and no casgpecific significant nexus analysis is required.
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2)The foll owing are not fAwaters of the United
terms of paragraphgd)(iv) through viii) of this section.

(i) Waste teatment systems, including treatment ponds or lagoons designed to meet the

requirements of the Clean Water Act.

(i) Prior converted cropland. Notwithstand

prior converted cropland by any other Federal agencythe purposes of the Clean

Water Act, the final authority regarding Clean Water Act jurisdiction remains with EPA.

(i) The following ditches:

(A) Ditches with ephemeral flow that are not a relocated tributary or excavated in a

tributary.

(B) Ditches with intermittent flow that are not a relocated tributary, excavated in a

tributary, or drain wetlands.

(C) Ditches that do not flow, either directly or through another water, into a water

identified in paragraphs (1)(i) through (iii) tifis section.

(iv) The following features:

(A) Artificially irrigated areas that would revert to dry land should application of water to

that area cease;

(B) Atrtificial, constructed lakes and ponds created in dry land such as farm and stock
wateringponds, irrigation ponds, settling basins, fields flooded for rice growing, log

cleaning ponds, or cooling ponds;
(C) Artificial reflecting pools or swimming pools created in dry land;

(D) Small ornamental waters created in dry land;

Page2530f 299



This document is a prepublication version. The EPA Administrator, Gina McCarthy, and the Assistant Secretary of the iNkVyrk€jyJo

Ellen Darcy, signed the following final rule on 03/2015. Plase refer to the official version in a forthcoming FR publication, which will appear
on the Government Pr i rhtpi//fdsys.gfofgbvifdsys/gearchiidne.gosamdveore Regulatioes.gdv
(http://www.regulations.ggvin Docket No. EPAHQ-OW-2011-0880.

(E) Waterfilled depresions created in dry land incidental to mining or construction

activity, including pits excavated for obtaining fill, sand, or gravel that fill with water;

(F) Erosional features, including gullies, rills, and other ephemeral features that do not
meet thedefinition of tributary, norwetland swales, and lawfully constructed grassed

waterways; and
(G) Puddles.

(v) Groundwater, including groundwater drained through subsurface drainage systems.
(vi) Stormwater control features constructed to convey, weatpre stormwater that are
created in dry land.
(vil) Wastewater recycling structures constructed in dry land; detention and retention
basins built for wastewater recycling; groundwater recharge basins; percolation ponds
built for wastewater recyclingind water distributary structures built for wastewater
recycling.
(3) Definitionsd In this section, the following definitions apply:
(i) Adjacent.The termadjacentmeans bordering, contiguous,r@ighboring a water
identified in paragraphdl)(i) through(v) of this section, including waters separated by
constructed dikes drarriers, natural river berms, beatimes, and the like. For purposes of
adjacency, an open water such as a pond or lake includes any wetlands within or abutting its
ordinary high weger mark. Adjacency is not limited to waters located laterally to a water
identified in paragraphd)(i) through ¥) of this section. Adjacent waters also include all
waters that connect segments of a water identified in paragrgphshirough ¢) orare

located at the head of a water identified in paragrapkis through ¢) of this section and
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are bordering, contiguous, or neighboring such water. Waters being used for established

normal farming, ranching, and silviculture activities (3%.0. 1344f)) are not adjacent.
(i) Neighboring.The termneighboringmeans:

(A) All waters located within 100 feet of the ordinary high water mark of a water
identified in paragraphd)(i) through ¥) of this section. The entire water is neighboring
if a portion is located within 100 feet of the ordinary high water mark;
(B) All waters located within the 16@ear floodplain of a water identified in paragraphs
(1)(i) through ¢) of this section and not more than 1,500 feet from the ordinary high
water markof such water. The entire water is neighboring if a portion is located within
1,500 feet of the ordinary Higwater mark and within the 18@ar floodplain;
(C) All waters located within 1,500 feet of the high tide line of a water identified in
paragraphg$l)(i) or (1)(iii) of this section, and all waters within 1,500 feet of the ordinary
high water mark of the Great Lakes. The entire water is neighboring if a portion is
located within 1,500 feet of the high tide line or within 1,500 feet of the ordinginy h
water mark of the Great Lakes.
(i) Tributary andtributaries. The termgributary andtributarieseachmean a water that
contributedlow, either directly or through another water (including an impoundment
identified in paragraphLj(iv) of this setion), to a water identified iparagraphsi{(i)
through (i) of thissection that is characterized by the presence of the physical indicators of
a bed and banks and ardinary high water mark. These physical indicators demonstrate
there is volume, frguency, and duration of flow sufficient to create a bed and banks and an
ordinary high water mark, and thus to qualify as a tributary. A tribui@nybe a natural,

manaltered, or masimade water anthcludes waters such as rivers, strearasals, and
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ditches not excluded under paragraphdf this section. A water thatherwise qualifies as
a tributary undethis definition does not lose its statusaasibutary if, for any length, there
areone or more constructed breaks (suchradges, culverts,ipes, or dams), or oreg more
natural breaks (such agetlands along the run of a stream, debris piles, boulder falds,
stream that flows underground)lsmg as a bed and banks and an ordimagip water mark
can be identifiedipstream of the break water thatotherwise qualifies as a tributary under
this definition does not lose its statusaasibutary if it contributefiow through a water of
the United States that does not meet the definition of tributary or throughjarisaiictional

waterto a water identified in paragraphg({1) through fji) of thissection.

(iv) WetlandsThe termwetlandsmeans those areas that are inundateshturated by
surface or groundwater atfrequency and duration sufficientdopport, and that under
normal circumstances do support, a prevaleoiceegetation typically adapted for lifie
saturated soil conditions. Wetlangsnerally include swamps, marshiesgs, and similar

areas.

(v) Significantnexus The ternsignificant nexusneans that a water, ineling wetlands,

either alone or in combination with other similarly situated waters in the region, significantly
affects the chemical, physical, or biological integrity of a water identified in paragrBjhs (
through{i) of this setheonegilThbheot ememnB8i hhe water
nearest water identified in paragraphgi) through {ii) of this section. For an effect to be

significant, it must be more than speculative or insubstantial. Waters are similarly situated

when they funtion alike and are sufficiently close to function together in affecting

downstream waters. For purposes of determining whether or not a water has a significant

nexus, the wat er 03X()taroughe(ic watecs shaldbe assessedrbg a m  (
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evaluding the aquatic functions identified in paragraphs (A) through (1) of this paragraph. A
water has a significant nexus when any single function or combination of functions
performed by the water, alone or together with similarly situated waters in tbe,reg
contributes significantly to the chemical, physical, or biological integrity of the nearest water
identified in paragraphd)(i) through {ji) of this section. Functions relevant to the

significant nexus evaluation are the following:

(A) Sediment tapping,

(B) Nutrient recycling,

(C) Pollutant trapping, transformation, filtering, and transport,
(D) Retention and attenuation of flood waters,

(E) Runoff storage,

(F) Contribution of flow,

(G) Export of organic matter,

(H) Export offood resources, and

() Provision of life cycle dependent aquatic habitat (such as foraging, feeding, nesting,
breeding, spawning, or use as a nursery area) for species located in a water identified in

paragraphs (a)(1) through (3) of this section.

(vi) Ordinary high water mark. The termordinary high watemarkmeans that line on the
shore established by the fluctuations of water and indicated by physical characteristics such

as a clear, natural line impressed on the bank, shelving, changes in tiotecldrsoil,
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destruction of terrestrial vegetation, the presence of litter and debris, or other appropriate

means that consider the characteristics of the surrounding areas.

(vii) High tide line. The termhigh tide linemeans the line of intersection dietland with the

water's surface at the maximum height reached by a rising tide. The high tide line may be
determined, in the absence of actual data, by a line of oil or scum along shore objects, a more
or less continuous deposit of fine shell or debrish@nforeshore or berm, other physical

markings or characteristics, vegetation lines, tidal gages, or other suitable means that
delineate the general height reached by a rising tide. The line encompasses spring high tides
and other high tides that occurtivperiodic frequency but does not include storm surges in
which there is a departure from the normal or predicted reach of the tide due to the piling up
of water against a coast by strong winds such as those accompanying a hurricane or other

intense storm

* %k x %

PART 2325 404 PROGRAMS DEFINITIONS; EXEMPT ACTIVITIES NOT
REQUIRING 404 PERMITS

15. The authority citation for pa30is revisedto read as follows:

Authority: The Clean Water Act, 33 U.S.C. 12étlseq.
16. Section232.2isamendedby evi si ng the definition of H#AWate
as follows:

§ 232.2 Definitions.

* k% kx *
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(@) Waters of the United States or watereans:
(2) For purposes of the Clean Water Act, 33 U.S.C. Et53eqand its implementing
regulations, subject to the exclusions in paragrdph (o f t hi s secti on, the t
United Statesodod6 means:

(i) All waters which are currently used, were used in the past, or may be susceptible to

use in interstate doreign commerce, including all waters which are subject to the ebb

and flow of the tide;

(ii) All interstate waters, including interstate wetlands;
(iif) The territorial seas;

(iv) All impoundments of waters otherwise identified as waters of the UnitgddsSinder

this section;

(v) All tributaries, as defined in paragrag®)({ii) of this section, of waters identified in

paragraphsl)(i) through {ii) of this section;

(vi) All waters adjacent to a water identified in paragrafh@)(through ¢) of this

section, including wetlands, ponds, lakes, oxbows, impoundments, and similar waters;

(vii) All waters in paragraphs (A) through (E) of this paragraph where they are
determined, on a caspecific basis, to have a significant nexus to a water identified i
paragraph¢l)(i) through {ii) of this section.The waters identified in eadf paragraphs
(A) through (E) of this paragraph are similarly situated and shall be combined, for
purposes of a significant nexus analysis, invilagershed that drains toetimearest water
identified in paragraphdl)(i) through {ii) of this sectionWaters identified in this

paragraph shall not be combined with waters identified in paragigh ©f this
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section when performing a significant nexus analysisaters idetified in this
paragraph are also an adjacent water under paradrgpi), (they are an adjacent water

and no casspecific significant nexus analysis is required.

(A) Prairie potholes Prairie potholes are a complex of glacially formed wetlands, ysuall
occurring in depressions that lack permanent natural gutdetged in the upper

Midwest.

(B) Carolina bays and Delmarva baySarolina bays and Delmarva bays are ponded,

depressional wetlands that occur along the Atlantic coastal plain.

(C) PocosinsPocosins are evergreen shrub and tree dominated wetlands found

predominantly along the Central Atlantic coastal plain.

(D) Western vernal poolsWestern vernal pools are seasonal wetlands located in parts of
California and associated with topographipmssion, soils with poor drainage, mild,

wet winters and hot, dry summers.

(E) Texas coastal prairie wetlandBexas coastal prairie wetlands are freshwater
wetlands that occur as a mosaic of depressions, ridges, intermound flats, and mima

mound wetland#ocated along the Texas Gulf Coast.

(viii) All waters located within the 10@ear floodplain of a water identified id)(i)

through {ii) of this section and all waters located within 4,000 feet of the high tide line or
ordinary high water mark of a watlentified in paragraphd4)(i) through ¢) of this

section where they are determined on a-spseific basis to have a significant nexus to a
water identified in paragrapli$)(i) through {ii) of this section.For waters determined

to have a signifiant nexus, the entire water is a water of the United States if a portion is
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located within the 10§ear floodplain of a water identified id)(i) through {ii) of this
sectionor within 4,000 feet of the high tide line or ordinary high water mark. Waters
identified in this paragraph shall not be combined with waters identified in paragraph
(2)(vi) of this section when performing a significant nexus analifsig@ters identified in
this paragraph are also an adjacent water under parad)&gh, they are an adjacent

water and no casgpecific significant nexus analysis is required.

2)The foll owing are not fAwaters of the United
terms of paragraph4)(iv) through viii) of this section.

(i) Waste teatment systems, including treatment ponds or lagoons designed to meet the

requirements of the Clean Water Act.

(i) Prior converted cropland. Notwithstand

prior converted cropland by any other Federal agencythe purposes of the Clean

Water Act, the final authority regarding Clean Water Act jurisdiction remains with EPA.

(i) The following ditches:

(A) Ditches with ephemeral flow that are not a relocated tributary or excavated in a

tributary.

(B) Ditches with intermittent flow that are not a relocated tributary, excavated in a

tributary, or drain wetlands.

(C) Ditches that do not flow, either directly or through another water, into a water

identified in paragraphs (1)(i) through (iii) tfis section.

(iv) The following features:

(A) Artificially irrigated areas that would revert to dry land should application of water to

that area cease;
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(B) Atrtificial, constructed lakes and ponds created in dry land such as farm and stock
watering pond, irrigation ponds, settling basins, fields flooded for rice growing, log

cleaning ponds, or cooling ponds;
(C) Atrtificial reflecting pools or swimming pools created in dry land;
(D) Small ornamental waters created in dry land;

(E) Waterfilled depressios created in dry land incidental to mining or construction

activity, including pits excavated for obtaining fill, sand, or gravel that fill with water;

(F) Erosional features, including gullies, rills, and other ephemeral features that do not
meet the defiition of tributary, norwetland swales, and lawfully constructed grassed

waterways; and
(G) Puddles.

(v) Groundwater, including groundwater drained through subsurface drainage systems.
(vi) Stormwater control features constructed to convey, treatpar stormwater that are
created in dry land.
(vii) Wastewater recycling structures constructed in dry land; detention and retention
basins built for wastewater recycling; groundwater recharge basins; percolation ponds
built for wastewater recycling; amdater distributary structures built for wastewater
recycling.
(3) Definitionsd In this section, the following definitions apply:
(i) Adjacent.The termadjacentmeans bordering, contiguous,r@ighboring a water
identified in paragraphd)(i) through ¥) of this section, including waters separated by

constructed dikes drarriers, natural river berms, beatimes, and the like. For purposes of
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adjacency, an open water such as a pond or lake includes any wetlands within or abutting its
ordinary high watemark. Adjacency is not limited to waters located laterally to a water
identified in paragraphdl)(i) through ¥) of this section. Adjacent waters also include all

waters that connect segments of a water identified in paragrBghshirough ¢) or are

located at the head of a water identified in paragrapkig through ¢) of this section and

are bordering, contiguous, or neighboring such water. Waters being used for established

normal farming, ranching, and silviculture activities (3%.0. 1344(f)) are not adjacent.
(i) Neighboring.The termneighboringmeans:

(A) All waters located within 100 feet of the ordinary high water mark of a water
identified in paragraphdl)(i) through ¥) of this section. The entire water is neighboring
if a portion islocated within 100 feet of the ordinary high water mark;
(B) All waters located within the 16@ear floodplain of a water identified in paragraphs
(1)(i) through ¢) of this section and not more than 1,500 feet from the ordinary high
water mark of such war. The entire water is neighboring if a portion is located within
1,500 feet of the ordinary high water mark and within the yi€d) floodplain;
(C) All waters located within 1,500 feet of the high tide line of a water identified in
paragraphsl)(i) or (1)(iii) of this section, and all waters within 1,500 feet of the ordinary
high water mark of the Great Lakes. The entire water is neighboring if a portion is
located within 1,500 feet of the high tide line or within 1,500 feet of the ordinary high
watermark of the Great Lakes.
(i) Tributary andtributaries. The termdributary andtributarieseachmean a water that
contributeslow, either directly or through another water (including an impoundment

identified in paragraphLj(iv) of this section), t@a water identified ipparagraphsl(i)
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through {ii) of thissection that is characterized by the presence of the physical indicators of
a bed and banks and ardinary high water mark. These physical indicators demonstrate
there is volume, frequency, @duration of flow sufficient to create a bed and banks and an
ordinary high water mark, and thus to qualify as a tributary. A tribwi@nybe a natural,
manaltered, or maimade water anghcludes waters such as rivers, streacasals, and
ditches not ¥cluded under paragrapB) (of this section. A water thatherwise qualifies as

a tributary undethis definition does not lose its statusaasibutary if, for any length, there
areone or more constructed breaks (suchrédges, culverts, pipes, dams), or oner more
natural breaks (such agetlands along the run of a stream, debris piles, boulder falds,
stream that flows underground) Ismg as a bed and banks and an orditagi water mark
can be identifiedipstream of the break. A watiatotherwise qualifies as a tributary under
this definition does not lose its statusaasibutary if it contributeflow through a water of

the United States that does not meet the definition of tributary or throughjarisaiictional

water to a wateidentified in paragraphd4)(il) through i) of thissection.

(iv) WetlandsThe termwetlandsmeans those areas that are inundateshturated by
surface or groundwater atfrequency and duration sufficientdopport, and that under
normalcircumstances do support, a prevalenéeegetation typically adapted for lifie
saturated soil conditions. Wetlangsnerally include swamps, marshiesgs, and similar

areas.

(v) Significantnexus The termsignificant nexusneans that a water, including \estds,
either alone or in combination with other similarly situated waters in the region, significantly
affects the chemical, physical, or biological integrity of a water identified in paragrBjhs (

through{i) of thi s secti omd niehaen st etrhme fAwant & rhseh erde gt
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nearest water identified in paragraphxij through {ii) of this section. For an effect to be
significant, it must be more than speculative or insubstantial. Waters are similarly situated
when they function ali& and are sufficiently close to function together in affecting
downstream waters. For purposes of determining whether or not a water has a significant
nexus, the wat er 0X()tbroughe(io watecs shalbbe assessedrbg a m  (
evaluating thequatic functions identified in paragraphs (A) through (1) of this paragraph. A
water has a significant nexus when any single function or combination of functions
performed by the water, alone or together with similarly situated waters in the region,
contibutes significantly to the chemical, physical, or biological integrity of the nearest water
identified in paragraphdl)(i) through {ii) of this section. Functions relevant to the

significant nexus evaluation are the following:

(A) Sedimenttrapping,

(B) Nutrientrecycling,

(C) Pollutanttrapping, transformation, filtering, and transport,
(D) Retentionand attenuation of flood waters,

(E) Runoff storage,

(F) Contributionof flow,

(G) Exportof organic matter,

(H) Exportof food resources, and
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